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GUEST EDITOR

most industries, we have suddenly been 
confronted with a new way of life that 
none of us has ever quite experienced.

TMA has been my single greatest 
networking channel during my career, 
and many contacts have turned 
into lifelong friends. I already miss 
seeing all of you and can’t wait for the 
next time we can all come together 
again. Having sat through countless 
presentations at TMA conferences 
and local chapter events, I have seen 
firsthand the wide range of services 
and unparalleled advice we provide to 
clients in need. Our experience, talents, 
and knowledge will no doubt become 
essential for many companies over the 
coming months, and that gives me 
great hope. I know our members across 
the globe will step up to help solve the 
new challenges businesses face.

With all that said, we have six excellent 
articles in this month’s issue. Our 
contributors are a diverse group of 
individuals who provide a unique look 
into the agricultural and transportation 
industries. These articles contain an 
unbelievable wealth of information, and 
I appreciate the hard work put in behind 
the scenes to make this issue possible.

Juanita Schwartzkopf, senior managing 
director with Focus Management Group, 
has a wealth of experience advising 
agricultural companies in distress. 
Her article, “Squeezed by Constantly 
Evolving Supply and Demand,” gives 
real-world examples of how changing 
consumer habits affect supply and 
demand for the farming industry 
and how lenders and growers can 
proactively manage these crosscurrents. 

In “Working with Distressed Agricultural 
Cooperatives,” Wayne Graffis, 
relationship manager with CoBank, 
discusses these member-owned 
businesses that include such familiar 
brands as Land O’ Lakes, Sunkist, and 

Pressures Continue to Grow in 
the Ag, Logistics Industries
BY REED GILLIS, MAY GUEST EDITOR

Reed Gillis is director of 
acquisitions with LS Capital Inc. 
He has held various roles in the 
distressed and restructuring 
secondary market for more than 
19 years. He has completed more 
than $1 billion in loan purchases, 
rescue financing, and restructures 
in commercial real estate, 
commercial & industrial loans, 
and equipment leases. Gillis holds 
a bachelor’s degree in finance 
from Colorado State University 
and is a past president of the 
TMA Rocky Mountain Chapter 
and an active member of the 
American Bankruptcy Institute.

Ocean Spray. I have known Wayne for 
several years, and his experience in 
managing difficult situations in the 
agricultural arena is unmatched.

James Markus and Zachary 
Sanderson of Markus Williams Young 
& Hunsicker LLC discuss what you 
need to know about Chapter 12s and 
why you will be seeing a lot more of 
them in “Will Chapter 12’s New Debt 
Limit Fuel a Cramdown Express?”

I met Basil M. Karatzas, CEO of Karatzas 
Marine Advisors, recently when he 
was referred to me as someone with 
deep knowledge of the domestic 
and international marine industry. 
I was not disappointed. His article, 
“The Marine Industry: Rich in 
Reorganization Opportunities but Short 
on Cash,” provides a comprehensive 
look at the industry’s struggles 
and the opportunities ahead. 

Rob Adams and I met at The 2019 
TMA Annual in Cleveland. Rob, 
chairman of JGS Resources LLC, 
discussed his involvement in the 
logistics industry, which led me to 
ask him to pen an article for the JCR. 
His piece, “Logistics Companies 
Must Shore Up Business Foundations 
to Keep on Trucking,” outlines real-
world challenges the industry faces 
and how market participants can 
excel using proven strategies.

Given the times we are in, it will 
be imperative to explore ways to 
reorganize small businesses in 
efficient and cost-friendly ways. Jerry 
Bregman, a partner with Brutzkus 
Gubner, describes how to explain 
the Small Business Reorganization 
Act of 2019 to your clients.

Stay safe, enjoy your families, 
and let your talents shine brightly 
as we help businesses navigate 
these new waters ahead. J

As guest editor of this issue of 
the JCR, in early February I 
began formulating topics that 

focused on the challenges faced by 
the agriculture and transportation 
industries. Final submissions were 
due March 10. On March 11, the NBA 
abruptly suspended its season, Tom 
Hanks announced he had tested 
positive for COVID-19, and our entire 
nation simultaneously became aware 
that things were about to change 
dramatically. After nearly 11 years of 
relatively smooth economic sailing for 
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MY TAKE

Then, just like that, the decade of 
prosperity came to a screeching halt 
with the onslaught of the COVID-19 
global pandemic, a seized worldwide 
economy, and the expectation of 
an elongated period of economic 
strife affecting almost all industry 
sectors. For TMA, that made us 
more relevant than ever before.

We have proven ourselves to be a 
leader on many fronts as this crisis 
has been unfolding. We have been 
a leader in creating resources and 
content to educate our members. We 
have become a leader in supporting 
each other through thought 
leadership. And we have pivoted, 
as an organization, to ensure that 
during this period of virtual life we 
support our chapters and members 
as we attract new members into the 
leading organization that will be the 
lighthouse of hope and guidance going 
forward, more so than ever before.

Today, TMA is no longer an option, 
it is a necessity for professionals in 
the turnaround and restructuring 
industry. None of us can afford to 
stand alone during the daily changes 
brought on by this fast-moving crisis. 
We are better together because of the 
collective power of the people of TMA. 
We are seizing on the opportunity 
to be impactful by bringing together 
restructuring professionals, both 
experienced and new, into the one 
place we can collectively create 
solutions that will see us through 
the challenges that lie ahead.

We need to remind our members and 
those who have yet to experience 
the power of TMA that volunteerism 
and engagement mean more now 
than at any other time in the history 
of our association. This is the time 
where a membership in TMA is 
the golden ticket to opportunity, 

As Global Crisis Unfolds,  
TMA Membership Is a Necessity

resources, and support that will shape 
the future of the world economy.

While we will all be pulled in multiple 
directions in the coming months 
to support a world in distress, I urge 
each and every one of our members 
to stay connected and engaged. Help 
create solutions that aid each other and 
assure that we work to connect TMA 
members from around the world with 
teams of other TMA members to find 
solutions to problems that even the 
most seasoned of our professionals 
have never had to address.

TMA has always had purpose. Today, 
however, its purpose is more urgent 
and impactful than ever before. Today 
its purpose will provide those long 
committed to it a home of support 
and resources. Today, TMA needs 
to ensure that those who need a 
home that is the beacon of hope 
for so many continues to thrive. 

With great pride, we will carry on and 
show the world how TMA is a place of 
strength. Our leaders are committed. 
Our members know its value. And 
we shall assure our new and young 
members and those who will soon be 
part of TMA Nation that this essential 
organization will serve them well, now 
and long into the future of their careers.

This is what makes a great 
organization, and with a collective 
group of powerful leadership and a 
Global staff that will ensure we lead the 
way, today is the day we will all look 
back on and be thankful for TMA. J

Scott Y. Stuart, Esq.
TMA Global CEO
sstuart@turnaround.org
@TMA_CEO

The relevancy of an organization 
is different at different points in 
time. A few years ago, TMA was 

struggling to grow its membership, 
as the elongated period of post-
2008 prosperity continued. Yet we 
persevered because the professionals 
who comprise TMA Nation knew the 
value of membership, networking, and 
support of each other even when the 
restructuring world was not at its zenith 
and had not been for many years.

Last year, TMA laid the foundation 
for the future when we focused on 
illuminating the value of membership 
in different ways. We talked about 
our professional diversity as well 
as our international presence. 
We refocused messaging around 
building your personal brand 
and professional profile. And we 
highlighted the importance and 
power of the CTP designation. In 
essence, we refreshed our brand, 
created a more connected experience 
for our members, and strengthened 
our support of our worldwide 
membership. Even in the period of 
prosperity, TMA grew stronger.
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No Better Time than Now to Be 
Part of the TMA Community
BY JEFFREY C. HAMPTON, 2020 TMA GLOBAL CHAIR

LEADER BOARD

Iam writing this article as I stare out 
over my backyard, having spent, 
yet again, another day working 

diligently from my home office. 
Despite being at home now for almost 
six weeks, the ongoing “new normal” 
of home quarantine doesn’t really 
feel so normal, and I hope for all of us 
that it never does. As TMA members, 
we are all part of a very special 
extended professional community, 
with deep professional and personal 
relationships. I hope that each of you 
is safe and healthy, and for those of 
you who have family, friends, or others 
you know who are facing challenges, 
I offer my sincerest best wishes. 

As turnaround professionals, we focus 
our time and skills helping our clients 
work through unexpected troubled 
situations, and we serve as the 
calming force and voice of reason in 
an otherwise tumultuous and difficult 
process. We bravely guide our clients 
through uncharted waters using the 
various tools we have developed from 
our professional experiences, case law, 
statutory provisions, negotiation skills, 
advice from mentors, and insights 
gained from watching others, such 
as an adversary or a competitor. With 
that in mind, I realized that active 
involvement in TMA provides each of 
us with many options for tools that we 
may use to work through the current 
environment as well as to prepare 
for the anticipated increased level of 
activity that may soon embrace all 
of us in the restructuring industry.

The tools that TMA offers range from 
weekly Town Hall webinars focused on 
real-time restructuring issues arising 
in this unprecedented time, virtual 
networking through TMA Connect, 
educational content from online 
modules and TMA Learning Link™, the 
ability to increase your skills through 
certification opportunities, numerous 
virtual chapter and TMA Global events, 
a directory of turnaround professionals, 
and TMA Talks. Perhaps the most 
important tool that involvement in 
TMA provides for each of us is that 
of connectivity resulting from our 
common, albeit unique, experiences 
from what each of us does every 
day as professionals. I, for one, have 
taken great comfort over the past 
several weeks in the time I have spent 
corresponding and talking with the 
members of my extended TMA family. 

I encourage each of you to take 
advantage of all that TMA has to offer 
for your professional and personal 
development. There is no better time 
to be a part of our TMA community. 
With a likely unprecedented wave of 
restructuring activity on the horizon, 
you owe it to yourself, your clients, and 
your professional colleagues to take 
advantage of all that TMA has to offer 
and all that you have to offer to TMA.

I hope to see you soon in an 
environment other than the virtual 
world we find ourselves in at the 
moment, perhaps at a future TMA 
event! Until then, be safe and healthy. J

As TMA members, we are 
all part of a very special 

extended professional 
community, with deep 

professional and 
personal relationships.
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Squeezed by 
Constantly 
Evolving   
Supply 
and  
Demand
BY JUANITA SCHWARTZKOPF, SENIOR MANAGING DIRECTOR,  
FOCUS MANAGEMENT GROUP

W hen people think of 
agriculture, they think of 
long-term businesses in 

steady markets. They think of family-
owned businesses passing from 
generation to generation. They think 
of farmer-owned cooperatives serving 
their members and feeding the world.

That has been changing in a 
dramatic manner over the past few 
years, and the squeeze between 
supply and demand has never been 
more pronounced. U.S. consumer 
tastes are changing. New products 
are replacing the tried and true. 
People are choosing different ways to 
feed their families—different foods, 
different processing methods, and 
different delivery styles. Worldwide 
markets are in play, impacting 

both the supply and demand sides 
of the equation for U.S. farmers, 
processors, and cooperatives.

The impact on borrowers has 
been significant, as liquidity is 
being squeezed out of companies 
while they struggle to respond 
to evolving supply and demand 
and pricing structures.

Consider U.S. supply and demand 
for three different products—fresh 
apples, avocados, and oranges. These 
three crops are selected because 
their supply and demand histories 
are so different and the crops can be 
raised in many of the same areas.

continued on page 8
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For apples the annual supply and 
demand has ranged between 4 million 
and 8 million pounds, with demand 
between 4 million and 6 million 
pounds and supply between 6.5 million 
and 8 million pounds (Figure 1). In 
the late 1980s the gap between supply 
and demand was at its smallest, with 
the difference increasing beginning 
in 2010. When prices to growers 
are overlaid on supply and demand 
for apples, a correlation between 
supply and demand is not apparent 
in the price increase in 2012-2013, 
though correlation appears with 
the price decrease in 2013-2014.

Figure 2 (page 10) shows supply and 
demand for avocados during the same 
period. Supply and demand for that 
product have moved more closely 
together and have shown steadily 
increasing trends since the mid 1990s. 
With grower prices overlaid on supply 
and demand, avocados provide an 
example of an instance when increased 
demand and supply initially drove 
prices up—and then created grower 
price volatility, with prices ranging 
from $1,540 per short ton in 2011-2012 
to $2,720 per short ton in 2016-2017 
and down to $2,100 in 2017-2018.

Figure 3 (page 10) shows supply 
and demand for oranges over the 
same period. Supply and demand 

for oranges have moved in a closer 
range than those for apples and 
avocados, but there are significant 
swings year over year. Prices 
for oranges have not moved in 
relation to supply and demand 
changes and show variability from 
7 cents per pound in 2000-2001 
to 33 cents per pound in 2017-
2018, which was followed by 21 
cents per pound in 2018-2019.

When considering agricultural 
producers and processors and the 
prices received and paid, it is clear 
the year-over-year changes in 
value of the crop are significant. 

continued from page 7

When considering agricultural producers and processors 
and the prices received and paid, it is clear the year-

over-year changes in value of the crop are significant.

FIGURE 1: APPLES U.S. SUPPLY, DEMAND AND GROWER PRICES
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FIGURE 2: AVOCADOS U.S. SUPPLY, DEMAND AND GROWER PRICES
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FIGURE 3: ORANGES U.S. SUPPLY, DEMAND AND GROWER PRICES
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Added to the puzzle is that supply 
and demand dynamics in the 
United States are only part of the 
equation producers and processors 
deal with. Worldwide supply 
and demand also impact U.S.-
based producers and packers. 

Looking at supply and demand 
for two nut crops, walnuts and 
almonds, the impact of worldwide 
dynamics on U.S.-based food 
producers becomes obvious.

The U.S. supply of walnuts exceeds 
domestic demand by a significant 
amount, as demand accounts for 
only 25% of supply (Figure 4).  
As worldwide demand for nuts 
drops or remains flat, U.S. 
producers find themselves selling 
their product into an increasingly 
competitive global market. To sell 
their crops, producers or packers 
need to develop international 
markets and must be competitive 
in terms of shipping costs and 
packaging. Figure 5 provides the 
same information for almonds, 

for which U.S. demand is closer 
to 30% of the domestic supply.

For lenders, it is important to understand 
that even the best producer or processor 
faces a combination of risks involving 
U.S. supply and demand, worldwide 
supply and demand, and pricing 
volatility. In recent weeks, producers, 
processors, and lenders have also 
needed to evaluate the potential impact 
of the coronavirus outbreak as well. 
Amid so much uncertainty, they are 
attempting to anticipate the impact 
on demand and supply in the U.S. and 

continued from page 8
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elsewhere in the world, as well as their 
ability to readily transport products. The 
coronavirus underscores the importance 
of evaluating uncertainty and preparing 
for different pricing situations.

Consumer Tastes
Even as demand for a particular 
product grows in response to 
shifting consumer tastes, in many 
situations farmers or producers 
pivot to produce that crop faster 
than demand increases. Though 
a fruit or nut tree may take two to 
three years to produce its first crop, 

if many farmers change over to 
growing those trees at the same 
time to take advantage of a lucrative 
market, supply quickly exceeds 
demand. This puts additional pressure 
on prices paid for the alternative 
crop that a farmer or producer was 
relying upon to save its operation.

For example, decreased demand by 
consumers for traditional dairy milk 
and their transition to non-dairy 
alternatives have caused problems in 
the supply and demand equation for 
milk. Figure 6 (page 12) shows the 

volatility in milk prices that began 
in the 1990s. As almond prices were 
increasing during that period, many 
farmers converted acreage from 
dairy farming to nut farming. But as 
a result of so many farmers shifting 
to the new crop, nut supply soon 
exceeded demand, and the value of 
the nuts decreased. Almonds hit a 
high in 2015, but increased supply 
contributed to pushing prices abruptly 
back down in 2016 and 2017. 

FIGURE 4: WALNUT INSHELL U.S. AND WORLD SUPPLY AND DEMAND

0.70

0.30

0

0.50

0.60

0.10

0.40

0.20

World SupplyUS Supply US Demand

1.50

2.50

0.50

2.00

1.00

9.1x

7.4x

8.5x

9.8x

 2014/15  2015/16 2016/17 2018/19 2017/18 2019/2020

World Demand

DO
LL

AR
S 

PE
R 

PO
UN

D

US
 S

UP
PL

Y A
ND

 D
EM

AN
D

WALNUTS INSHELL HARVEST YEAR (MILLION METRIC TONS)

continued on page 12

FIGURE 5: ALMONDS U.S. AND WORLD SUPPLY AND DEMAND

1.20

0

0.80

1.00

0.60

0.40

World SupplyUS Supply US Demand

1.00

1.40

0.80

1.20

9.1x

7.4x

8.5x

9.8x

 2014/15  2015/16 2016/17 2018/19 2017/18 2019/2020

World Demand
W

OR
L S

UP
PL

Y A
ND

 D
EM

AN
D

US
 S

UP
PL

Y A
ND

 D
EM

AN
D

ALMONDS HARVEST YEAR (MILLION METRIC TONS)

0.20

0.60

0.40

0.20



Journal of 
Corporate 

Renewal

12

May
2020

The trend lines show an overall 
increase in almond prices from 
1981 to 2019. However, the volatility 
year over year is more than many 
producers are able to survive.

Surviving Amid Uncertainty
The level of uncertainty in the food 
sector means performance stresses 
occur based on consumer demand, 
company performance, the regulatory 
environment, and the international 
markets and economy. Borrowers 
survive if they have liquidity and 
are nimble in adjusting to outside 
forces. For consultants and lenders, 
liquidity has always been key in the 
agricultural and food processing sector, 
and the issues identified show how 
important liquidity is for survival. 

Producers. Producers are dealing 
with yield and price equations, 
layered against their cost structures. 
In addition to the need for operating 

expense management, debt structure 
decisions also impact producers. 

Using the price of milk over the past 
30 years as an example, a farmer 
must consistently produce milk at 
or below $12 per hundredweight 
(cwt) to post profits each year. At 
minimum, a farmer needs to be able 
to produce milk at a cost structure 
and leverage position which would 
allow the producer to survive a year 
of milk prices at $12 to $13 per cwt.

Using the price of almonds over the 
past 30 years as another example, a 
farmer would need to consistently 
produce almonds at or below 80 cents 
per pound to post profits each year. 
Using only the last 10 years for the 
profitability test, a farmer would have to 
produce almonds at no more than $1.45 
per pound to post profits each year.

When producers have excess equity, 
they can weather downturns in 
prices by leveraging their assets. 
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However, at some point, unless the 
producer’s cost structure and debt 
service requirements work across a 
reasonable range of low prices for the 
crops or products it supplies, a producer 
could be leveraging into disaster. 

The bottom line is, a producer needs to:

• Develop a low-range price to drive 
production costs decisions.

• Evaluate its overall leverage position 
and not exceed a level of total debt 
that could be reasonably serviced on 
an interest-only basis at the low-
range price, if necessary, during 
a particularly stressful time.

• Avoid, on an ongoing basis, using 
equity in assets to fund operating 
performance issues. A producer 
can only use that equity once 
and must treat it carefully.

• Resist the impulse to chase the next 
big thing. Carefully evaluate supply 
and demand for a new crop or 
product before changing production.

Packers and Processors. Processors 
operate in the space between 
growers and consumers and can 
take many ownership and legal 
forms. These entities pack fresh 
products for consumer use and 
process fresh products into bottled, 
frozen, canned, etc., forms. The 
price paid by consumers or the 
entity between the processor and 
consumer, such as a grocery store, 

continued from page 11

The stresses of supply and demand put the processor 

in the middle, between a producer that expects a 

high price and a purchaser that pits processors 

against each other to maintain or expand its yield.
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complex recovery problems. She has worked 
with nearly all major financial institutions in the 
evaluation of credit risk of borrowers in a variety 
of industries, including all aspects of agriculture.

does not move in correlation with 
supply and demand dynamics.

While the combination of yield and 
price per pound impacts revenue in 
any given year, yield issues in the U.S. 
are dealt with in part by a robust crop 
insurance program. However, price per 
pound changes are still a key driver for 
entity profitability, whether from the 
perspective of a producer or processor.

From the perspective of a packer 
or processor, the impacts on prices 
paid to producers weigh against 
prices received from customers. The 
stresses of supply and demand put the 
processor in the middle, between a 
producer that expects a high price and 
a purchaser that pits processors against 
each other to maintain or expand its 
yield. Consumers do not experience 
variances in prices in the supermarket 
or at restaurants at the same level that 
producers, packers, and processors do. 

To remain viable, packers 
and processors should:

• Evaluate profitability at various 
production levels. The packer 
or producer must be able to 
operate at different utilization 
levels and understand how to 
perform at the various levels.

 - Develop plans to move costs 
based on production levels and 
implement the plans immediately. 
Do not wait for changes in the 
market to create a turnaround for 
the operation. Manage the internal 
cost structure and perform an 
internally driven turnaround.

• Evaluate producers. Consider 
total production, as well as 
quality and yield, by producer. 
Consider firing producers.

• If the entity is a cooperative, 
evaluate members for production 
levels, quality, and yield against 
overall industry standards. Consider 
changes to the pricing structure and 
the patronage dividend approach 
to maintain co-op performance.

• Evaluate contracts with customers. 
Consider timing of product 
delivery, pricing, and quality 
requirements. Evaluate storage, 
transportation, and packaging costs.

 - Develop customer profitability by 
product and by overall customer. 

 - Consider fixed and variable 
pricing. If hedging is available, 
consider it. Clearly evaluate the 
cost benefit and risk of hedging 
options. Consider creating 
internal hedging with a mix of 
customers and a combination 
of fixed and variable pricing.

• Use equity carefully.

• Cease chasing the next shiny object. 

Lenders. The key items listed for 
producers, packers, and processors 
provide a road map for lenders to 
use in evaluating their borrowers:

• Is the borrower taking steps 
to evaluate its performance 
from a profitability and 
leverage perspective?

• Does the borrower manage its 
cash on a daily and weekly basis?

• Are financial statements timely?

• Is stress testing  
information available?

Meet with management to determine 
their level of financial and operating 
management skill, keeping in mind 
the necessity of managing cash and 
evaluating performance options. If, 
at the beginning of each crop year, a 
borrower is looking for the recovery to 
occur next crop year, clearly there is a 
management problem. But, even good 
managers will revert to a wait-and-see 
approach to maintain relationships 
with their suppliers and customers. 
That is when cash management, 
financial performance, and stress testing 
measures are critically important.

Weekly cash-flow management tools 
are key, with weekly and cumulative 
performance of budget to actual 
results from a revenue and expense 
perspective as well as a borrowing 
base perspective. A key benefit of that 
cash-flow management is that it serves 
as an early indicator of otherwise 
unanticipated performance changes. 
Lenders should push to receive 
weekly reporting of both cash flow 
and borrowing base components.

Daily, weekly, and monthly key 
performance indicator reports are 
critical to monitoring performance. 
Timely monthly financial statements 
must be provided. Expected changes 
in labor, raw materials, production, 
consumer demand, and overall 
expenses are important to anticipate 
and evaluate through key indicator 
reporting and financial statement 
reporting. The components of 
working capital must be monitored.

Forecasting tools should include a 
sensitivity analysis which adjusts 
performance based on variations in 
unit sales prices, volume, taxes and 
tariffs, and other factors. Company 
performance needs to be stress tested.

The food growing and processing sector 
is certainly one where the adage “cash 
is king” should be the guiding principal. 
An adequate supply of cash allows an 
entity to survive temporary performance 
issues. A lower leverage position allows 
an entity to survive more protracted 
periods of performance issues. 

Reporting requirements and the push 
to conservative financial management 
are key to long-term survival for 
lenders in this volatile sector. J
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Working with Distressed  
Agricultural Cooperatives
BY WAYNE GRAFFIS, RELATIONSHIP MANAGER, COBANK

continued on page 16

AGRICULTURE

T  
oday’s volatile and uncertain 
economic environment is 
taking a toll on agricultural 

producers and cooperatives, creating 
both opportunity and challenges to 
the financial services organizations 
that support these vital businesses.

Cooperatives, or co-ops, are 
privately held businesses owned 
and controlled by the people or 
companies that use their products, 
supplies, or services. These member-
owners also democratically elect 
the majority of seats on the board of 
directors. Members enjoy the financial 
benefits of the cooperative based on 
individual usage: profits are distributed 
as patronage or accumulated as 
additional paid-in capital. Cooperatives 
cannot share profits with non-
members, such as private equity 
and public offerings, though they 
may have participating members, 
who share in the profits, and non-
participating members, who do not. 

The co-op’s capital structure is based 
on membership and capital “retains,” 
or non-cash patronage that provides 
for capital expansion projects or to 
build member capital. Memberships 
typically require nominal financial 
investment but may require supply 
or production agreements that may 
specify minimum levels or maximum 
amounts or quotas that maintain 
throughput levels to maintain the 
financial well-being of the co-op. 

In the U.S. agriculture sector, farmers 
across industry sectors and geographic 

regions have joined together to 
form thousands of cooperatives. 
According to the National Council of 
Farmer Cooperatives, the majority of 
America’s farmers—of which there 
are nearly 2 million—belong to one 
or more cooperatives. These co-ops 
provide members with greater access 
to markets and inputs through the 
economies of scale they provide, 
and they also process, market, and 
sometimes export their members’ crops. 

Some co-ops have grown from 
local producer groups to national 
organizations with international 
operations. Many of them are 
household names, including Land 
O’Lakes, Sunkist, Ocean Spray, 
Sun-Maid, Blue Diamond Growers, 
Tillamook, and American Crystal 
Sugar, to name a few. Local and 
regional cooperatives serve a vital role 
in the financial health of agricultural 
producers, from the largest operations 
to the smallest family farms.

The Ag Economy
The current economic environment 
has created significant financial 
stress throughout the agricultural 
sector. There is continued pressure 
on margins within the entire supply 
chain, with producers who own and 
are members of their cooperatives 
facing increased input costs for things 
like seed, fuel, and fertilizer, combined 
with lower commodity prices for 
the crops they produce. When the 
producer is faced with lower profits, 
credit for operating tightens and 
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often, the input supply cooperative 
becomes an alternative credit source.

Processing and marketing co-ops 
are competing in a marketplace that 
is changing and consolidating. The 
capital expenditures necessary to meet 
changing consumer expectations 
and to increase efficiency with 
improved technology are funded by 
debt or retained capital. In the current 
environment, producer-members 
will often pressure the co-op for cash 
patronage payments rather than 
building additional capital through 
retains. The combination causes 
an increase in leverage and lower 
fixed charge coverages for the co-
op and puts it on a path to trouble.

This financial distress is a new arena for 
many elected directors, who are usually 
successful agricultural operators but 
have limited experience in turnaround 
situations like the one they’re facing. 
The co-op board depends on the 
organization’s management for 
guidance and information, and 
these management teams may have 

limited experience with volatile and 
constrained financial situations.

Financial advisors are practically 
unknown entities in much of the 
agricultural sector, and often, co-op 
directors and management teams 
are reluctant to incur additional 
expenses for unfamiliar services 
of unknown value. This tendency 
to forego expenditures for an 
unfamiliar service is especially true 
when the co-op is experiencing 
profitability and liquidity issues.

Financing Distressed Ag Co-Ops
Agriculture is an extremely capital-
intensive market, with annual operating 
lines often reaching into the millions 
of dollars, even for a family operation. 
Capital expenditures are equally costly, 
with a single modern combine (a 
grain harvesting machine) costing 
upward of $500,000. Delivering the 
capital that agricultural producers 
and cooperatives need when they 
are financially distressed presents 
numerous challenges. More than 30% 
of American agriculture’s credit needs 
are met by the Farm Credit System, 
a national network of cooperatively 

owned lending institutions created by 
Congress for this express purpose.

The first challenge for a lender working 
with a distressed ag cooperative is 
determining the depth and breadth of 
the financial problem. In many cases, 
the available financial records are 
not as sophisticated as a bank would 
prefer. And while the vast majority of 
co-op managers are strong when their 
financial situation is strong, many 
do not have the skill to extract critical 
financial data, and the ability to develop 
a 13-week cash flow, prepare a pro 
forma borrowing base, and compile 
a weekly variance report is outside 
of their training. The use of financial 
advisors, while unfortunately limited, 
has shortened the learning curve for 
financial staff at some cooperatives and 
provided timely information for lenders. 

Another challenge stems from futures 
contacts, which many co-ops use to 
hedge risk on commodity purchases. 
It is common for a liquidity event 
to be triggered by a margin call on 
hedged commodities. Margin calls 

continued from page 15
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are immediate, near-term demands 
for cash payments; otherwise, the 
contracts are traded out, which exposes 
the co-op to a volatile market.

The loss of risk protection is 
detrimental to both the co-op and 
the lender, and the erosion of the 
collateral position exacerbates the 
financial problems. The lender must 
decide in a single day the request to 
fund a margin call, which is usually in 
an overline on the line of credit and/
or an overadvance on the borrowing 
base. Both conditions may be default 
events in the loan documents. 

The next common liquidity issue is 
the payment to member/producers for 
commodities. Federal mechanisms, 
such as Federal Milk Marketing 
Orders; the Perishable Agricultural 
Commodities Act; and the Grain 
Inspection, Packers and Stockyards 
Administration, protect producers who 
sell perishable commodities. There are 
also numerous state laws protecting 
the rights of producers in the sale of 
commodities. The producer payments 
for commodities (raw products) will 
be the largest expense for any co-op. 
Missing or delaying payments may 
create issues around the lender’s 
priority liens. These payments may be a 

liquidity trigger event that may require 
a quick response from the lender.

When an ag co-op is distressed, a 
merger can be a positive solution. 
Ideally, the lender’s relationship 
manager or loan officer will have 
strong and trusting relationships with 
the co-op’s management and board 
of directors, and have knowledge 
of the market segment and other 
companies in the space. The win-win 
solution is to find a willing merger 
partner with a quality balance sheet 
and the desire to expand its footprint. 
The acquiring co-op would be willing 
and able to expand, and the members 
of the acquired co-op would be able 
to preserve their capital and have 
access to quality services and goods.

Delevering the balance sheet may be 
possible with assets or operations that 
are not intertwined with the remaining 
business units, though the loss of one 
business unit may impact the supply 
or offtakes of another. In some of the 
more rural locations where ag co-ops 
and their farmer members operate, 
the pool of potential buyers is limited. 
Consequently, the monetization of 
assets is of limited benefit due to low 
market values and asset obsolescence. 
Even the complete liquidation of 
the co-op’s assets may not generate 
the best recovery for the lender.

Recapitalization as an option presents 
both a challenge and an opportunity. 
The cooperative cannot issue new 
participating stock to the general 
public or private equity investors; the 
mechanism for sharing profits is not 
structured for this type of investing. 
The board of directors could seek 
capital in equal amounts from all the 
members, but this is seldom viable, as 
each member has different ability and 
willingness to commit capital from their 
own business to recapitalize the co-op.

Non-member investments can be 
in the form of preferred stock with a 
guaranteed dividend. Preferred stock-
like investments may be differentiated 
as a separate class of stock with defined 
rights. Another option is risk-priced 
subordinated debt, though when 
operating margins are constrained, 
the cost may outweigh the benefits.

A financial advisor can become a 
lender’s most valuable ally, providing 
a detailed analysis of the co-op’s 
financial situation and reasonable 
future performance. The free cash flow 
available to service debt becomes the 
common denominator in determining 
the next steps. The lender will consider:  
What is the amount of debt than can be 
serviced with the improved business 
model? How much maintenance capex 
is necessary to preserve the lender’s 

In some of the more rural locations where ag co-ops and 

their farmer members operate, the pool of potential buyers is 

limited. Consequently, the monetization of assets is of limited 

benefit due to low market values and asset obsolescence.
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collateral value and provide dependable 
service to the members? What is the 
lender willing to do? Debt set-aside 
and an improved business model 
will generate the best option for the 
lender to be repaid in part or in full.

The debt structure has less impact on 
the recovery for the lender than the 
improvements in the business model. 
Often, cooperatives have been on a 
financial decline over several quarters, 
or even many years. The pricing of 
goods and services may have fallen 
into a rut or focus may have shifted 
from income to volume. The expense 
ledger may have grown slowly with 
excess labor and accounting practices 
that were not conducive to providing 
quality information to decision makers.

These are difficult areas to correct, 
especially when longtime employees 
and leadership are resistant to major 
changes. Any changes may impact 
the member-producer when true 
costs of services are recognized 
and priced accordingly, as will 
changing the mindset of sales staff 
to generate adequate margins to 
drive a positive bottom line. 

One approach is to introduce a chief 
restructuring officer (CRO), but this is 
even more challenging than utilizing 
a financial advisor. The board of 
directors would need to build trust 
with any CRO candidate and be 
coached on the relationship of the 
CRO to the rest of the organization. 
The CRO would also need to develop 
trust with and cooperation from the 
members, as any loss of confidence 
by the members will only speed 
the decline of the business.

Conclusion
There’s no question that agriculture is 
facing a difficult financial environment, 
but this also presents an opportunity to 
strengthen the overall financial standing 
of the food supply chain. Ultimately, this 
will enable America’s agricultural sector 
to continue to deliver an abundance of 
safe, low-cost food. How distressed ag 
cooperatives will survive this economic 
cycle will depend in large part on their 
willingness to embrace new financial 
and operational approaches. J
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On August 23, 2019, President 
Trump signed into law the 
Family Farmer Relief Act of 

2019, which increased the debt 
limit under Chapter 12 of the U.S. 
Bankruptcy Code to $10 million from 
about $4.15 million. This means 
that Chapter 12 is now a viable 
option for larger family farming 
operations, which previously were 
limited to Chapter 11 because of 
their higher debt levels. As a result, 

this new law will likely lead to an 
increase in Chapter 12 filings.

Before Congress enacted Chapter 12 
in response to the 1980s farm crisis, 
most farmers seeking relief filed under 
Chapter 11. Chapter 12 is generally more 
debtor-friendly, more streamlined, 
and less complicated, with more 
established terms and clearer, and 
arguably simpler, standards for plan 
confirmation over creditor objections. 

Over time, as farms have consolidated, 
fewer and fewer farmers fell under 
the Chapter 12 debt limit, once again 
effectively limiting them to using 
Chapter 11. In fact, in 2018, fewer than 
500 Chapter 12 cases were filed.

Like its counterpart in Chapter 11, 
a Chapter 12 debtor retains 
control over its operations. A 
Chapter 12 debtor must file a plan 
that provides for payments to 
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creditors over three to five years 
and under which creditors will 
receive at least what they would 
in a Chapter 7 liquidation. In 
addition, a Chapter 12 plan usually 
provides that all of the debtor’s 
disposable income will be paid 
into the plan for distribution to 
creditors by the Chapter 12 trustee. 

With these general differences in 
mind, the following discussion 

addresses notable differences 
between Chapters 11 and 12. 
Restructuring professionals 
who are familiar with Chapter 11 
will note that Chapter 12 favors 
and promotes a debtor’s ability 
to file and confirm a plan, 
with or without the consent 
or support of its creditors.

Involuntary Petitions
Unlike Chapter 11, Chapter 12 does 

not permit involuntary petitions. 
11 U.S.C. Section 303(a). 

Automatic Stay
Under Chapter 11, the automatic 
stay is limited to a debtor and 
the debtor’s property. Chapter 12, 
however, also provides for a stay 
against a co-debtor—an individual 
who is liable on the debt with the 
debtor or who secured the debt—for 
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“consumer debts,” which are those 
incurred primarily for personal, 
family, or household purposes. 11 
U.S.C. Sections 1201(a) and 101(8). 

Appointment of a Trustee
Chapter 11 provides that a debtor 
continues to manage its operations 
and affairs as a debtor in possession. 
11 U.S.C. Section 1107. Under certain 
circumstances, the court may, however, 

appoint a trustee, who will take over 
debtor’s operations and affairs. 11 
U.S.C. Sections 1104 and 1108. 

In contrast, a standing trustee is 
automatically appointed in every 

A Chapter 12 debtor  
has the exclusive right to file  

a plan but must do so within  
90 days from the petition date.

This new weekly Wednesday webcast provides a forum for our members to discuss timely 
information and global developments in the turnaround and restructuring industry.

Can't join us live? We are recording all TMA Town Halls for you to access at your convenience at TMA Learning Link™. 

Visit turnaround.org to learn more and register.

continued from page 21

R E G I S T E R  T O D A Y 
 AT  T U R N A R O U N D . O R G



Journal of 
Corporate 
Renewal

23

May
2020

Chapter 12 case. This trustee does not 
operate the debtor’s business or affairs, 
however, and instead functions like 
a Chapter 13 trustee by monitoring 
the case, representing creditors’ 
interests, collecting payments from 
the debtor, and making distributions 
to creditors. 11 U.S.C. Section 1202(a). 
This role involves receiving notice 
and exercising general oversight 
over the debtor’s operation, not 
actually operating the farm.

Retention of Professionals
The Bankruptcy Court must approve 
a Chapter 11 debtor in possession’s 
retention of professionals, including 
its bankruptcy counsel. 11 U.S.C. 
Section 327(a). A Chapter 12 debtor 
need not seek court approval to 
retain a professional, including 
its bankruptcy counsel.

Unsecured  
Creditors’ Committee
Chapter 11 provides that an official 
committee of unsecured creditors 
may be appointed. 11 U.S.C. Section 
1102(a)(1). Chapter 12 does not 
provide for the creation of an official 
committee of unsecured creditors.

Adequate Protection
The Bankruptcy Code requires that a 
debtor provide secured creditors with 
“adequate protection” of their interest 
in the debtor’s property. All chapters 
of the Bankruptcy Code other than 
Chapter 12 use 11 U.S.C. Section 361’s 
definition of adequate protection—
regular cash payments, a replacement 
lien, or other compensation that will 
result in the creditor receiving the 
“indubitable equivalent” of its interest.

Chapter 12 has its own adequate 
protection statute in 11 U.S.C. Section 
1205, however, which specifies 
that 11 U.S.C. Section 361 does not 
apply in Chapter 12. The Chapter 12 
definition includes regular cash 
payments, replacement liens, paying 
the current market rent for farmland, 
or other compensation that will 
“adequately protect” the interest. 

Proofs of Claim
Under Chapter 11, a proof of claim 
is deemed filed for any claim that is 
shown on a debtor’s schedules, unless 
disputed, contingent, or unliquidated. 
11 U.S.C. Section 1111(a). In Chapter 12, 
however, to receive distributions 

from the estate, a creditor must 
file a proof of claim. Creditors 
have 70 days to file their proofs of 
claim. Fed. R. Bankr. P. 3002(c).

Plan Filing Period
Chapter 11 has no deadline for a 
debtor to file its plan. Instead, a debtor 
enjoys a 120-day period during which 
it has the exclusive right to file a plan, 
after which a creditor may also file 
a plan. 11 U.S.C. Section 1121(b). 

A Chapter 12 debtor has the exclusive 
right to file a plan but must do so 
within 90 days from the petition date. 
The court may extend this deadline 
but only based on “circumstances for 
which the debtor should not justly be 
held accountable.” 11 U.S.C. Section 
1221. Confirmation must be concluded 
within 45 days after the debtor files 
its plan. 11 U.S.C. Section 1224. 

Disclosure Statement
Chapter 11 requires that a debtor 
provide creditors with a disclosure 
statement so that creditors may 
understand the plan and decide 

continued on page 24
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whether to vote for or against it. 11 
U.S.C. Section 1125. Because creditors 
in a Chapter 12 case do not vote on 
the plan, a debtor is not required 
to file a disclosure statement.

Creditors’ Rights
Chapter 12 provides that a debtor’s 
plan may “modify the rights of 
holders of secured claims.” There is 
no additional qualification on this 
power. And unlike in Chapter 11, 
a debtor may modify loans 

secured by its primary residence. 
11 U.S.C. Section 1222(b)(2). 

Contents of the Plan
Chapter 11 plans are flexible and 
may provide various reorganization 
and repayment terms. In contrast, 
Chapter 12 plans have a clearly 
established structure. In general, 
under a Chapter 12 plan, the debtor 
makes fixed payments to the trustee 
for three to five years, but payments 
to secured creditors may continue 
longer, pursuant to the original 
agreement. The plan must provide 

that creditors would receive at least 
what they would in a Chapter 7. 
11 U.S.C. Section 1225(a)(4). The 
Chapter 12 trustee then makes 
distributions according to the terms 
of the plan. 11 U.S.C. Section 1226

Cramdown Standard
As a part of the confirmation process 
in Chapter 11, creditors vote on whether 
to accept a plan. If an impaired class 
of creditors votes to reject the plan, 
the debtor may then seek to “cram 
down” the plan over their vote. Doing 
so requires that the court find that 
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the plan “does not discriminate 
unfairly” and is “fair and equitable” 
with respect to the impaired rejecting 
classes. 11 U.S.C. Section 1129(b).

In Chapter 12, creditors do not vote on 
the debtor’s plan. Instead, they must 
file an objection if they wish to resist 
the plan. Fed. R. Bankr. P. 2002(a)(8). 
If an objection is filed, the court can 
confirm over the objection only if 
(1) claims will be paid in full, (2) the 
debtor will pay all of its disposable 
income over three years into the 
plan, or (3) the debtor will pay at least 
its projected disposable income into 
the plan. 11 U.S.C. Section 1225(b)(1).

“Disposable income” is income 
which is not reasonably necessary to 
support a debtor or to make payments 
needed to continue, preserve, and 
operate the debtor’s business. Finally, 
a Chapter 12 debtor must show that 
it “will be able to make all payments 
under the plan and comply with 
the plan,” which is analogous to 
Chapter 11’s “feasibility” requirement. 
11 U.S.C. Section 1225(b)(6).

Absolute Priority Rule
The Chapter 12 plan need not provide 
for full payment of unsecured 
claims. But if it does not, the plan 
must commit all of the debtor’s 
projected disposable income over 
the five-year plan term, and creditors 
must receive at least as much as 
they would receive in Chapter 7. 11 
U.S.C. 1225(a)(4). This is a powerful 
difference from Chapter 11, which 
requires that unsecured creditors 
receive full payment if equity 
holders will retain their interest.

Tax Claims
Many farmers, either before or as part of 
plan, sell fully depreciated assets. Such 
asset sales often create capital gains 
tax, which would be a priority claim 
in bankruptcy under 11 U.S.C. Section 
507. However, Chapter 12 provides that 
this type of claim “shall be treated as an 
unsecured claim…” that is not entitled 
to priority and may be discharged. 
See 11 U.S.C. Section 1232(a).

Conclusion
Chapter 11 is no longer the only 
option for larger family farming 
operations. The new $10 million debt 
limit will likely lead to an increased 
number of Chapter 12 filings as 
agricultural operations take advantage 
of the new law’s more debtor-
friendly, streamlined structure. J



THE MARINE INDUSTRY: 
Rich in Reorganization Opportunities  

but Short on Cash 
BY BASIL M. KARATZAS, CEO, KARATZAS MARINE ADVISORS

values, the financial condition of 
owners and operators, and capital 
availability. Given the high cyclicality 
of this industry, through the decades, 
much has been gained and lost. 
The timing and discipline of capital 
investment are critical to survival and 
success. With a focus on the inland, 

been haves and have-nots, the 
capital markets have long courted 
the industry for the desirability of its 
assets and the essentiality of its trade.

Even so, as supply-demand dynamics 
shift and commodity prices and 
volumes rise and fall, so too do vessel 

The maritime industry plays 
a vital role in the safe and 
economic delivery of essential 

goods and products to various ports 
in the U.S. and worldwide. In many 
cases, there is no viable alternative 
to water-borne transport of certain 
cargos. While there have always 
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coastal, and offshore U.S. Jones Act 
trade, and less so on international 
shipping, this commentary explores 
the preceding market events and 
conditions that set the marine 
industry on its current course.

The marine industry broadly 
encompasses everything from 
two-barge tows transporting crude 
products to refineries to oceangoing 
container ships involved in the 
export and import of consumer 
goods globally. The waterways these 
vessels chart are equally vast, ranging 
from inland river systems (brown 
water) to the world’s oceans (blue 
water). Be it a covered hopper barge 
moving grain down the Mississippi 
River or a very large ore carrier 
(VLOC) transporting 400,000 tons 
of iron ore from South America to 

China, both are critical parts of the 
shipping supply chain, ensuring 
that businesses and consumers 
have access to those products they 
require. The business of these voyages 
differs vastly from one another.

It would appear that there would be 
no commonalities in such a diverse 
industry, and indeed, there are very 
important operational differences 
among these market segments; 
however, for a general financial 
article on the industry, operational 
and technical differences can be 
ignored, and instead the focus is on 
the macro trends, financial terms, 
and investment opportunities. 

For purposes of this article, both the 
domestic (also defined as cabotage 
or Jones Act1) market for inland, 

coastal, oceangoing, and offshore 
markets, and the international marine 
(shipping) industry (in particular, dry 
bulk, crude oil tankers, petroleum 
product tankers, chemical tankers, 
and containerships) are considered. 
However, this article emphasizes 
assets plowing the U.S. waterways.2 

In a sense, the industry is sailing in 
the wake of events that happened 
12 years ago during the Great 
Recession. Banks had lowered 
lending criteria, and on the back of 
a very strong commodities cycle 
and the willingness of major oil 
and gas companies to commit to 
multiyear charter contracts at eye-
popping rates, vessels were ordered 
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and delivered by the dozens at 
never seen before price levels.

When the financial markets and the 
price of commodities collapsed, shale 
oil production in the U.S. proved to 
be the game changing answer to 
many people’s prayers: low fixed 
cost base production, flexibility to 
adjust production to meet changing 
demand, and, mostly, production 
within the world’s largest oil 
consumer, which shifted transport 
needs from importation to movement 
of oil along the coastal lines. 
Simplistically, a heavily oversupplied 
market (and of a high cost basis, 
including asset-backed loans at such 
pricing) was left to declining demand 
and also structural changes in the 
marketplace. And, since commercial 
and shipping banks have been 
the primary capital provider to the 
industry, they got stuck with loans 
in default, and more critically, with 
materially undercollateralized loans 
with few options at their disposal. 

Domestic U.S. Shipping
A great differentiating factor between 
international and the domestic 
marine industry, besides the U.S. 
jurisdiction, is that the latter is a 
much lower volatility market in 
terms of fluctuation of freight rates 
and asset pricing. Rates fluctuate 
over business cycles, indeed, but 
rare are cases where rates double 
or treble or fall by half in a matter 
of days, as was the case at the peak 
of shale oil in 2015, when charter 
rates for Jones Act oceangoing MR2 
tankers doubled within a year.

Also, domestic shipping is more 
dependent on the U.S. economy than 
on international economies, and with 

the U.S. economy outperforming the 
world economy in the last decade, the 
fortunes of domestic shipping overall 
were much better than overseas. 
However, macro trends do trickle 
into the U.S. market as well, with coal 
trade dropping significantly while 
grains movement (think exports to 
China) have affected inland trade 
in the last few years. And, again, 
there is the offshore industry, which 
whether internationally or in the 
U.S. Gulf, has come to a standstill, 
with precipitous drops in daily rates, 
utilization rates, and asset pricing.

Inland Jones Act Shipping. 
Admittedly, the largest segment 
of the U.S. shipping market by 
number of vessels is the inland 
marine segment, comprising 
approximately 43,500 “shipping 
assets,” of which approximately 
33,000 are non-self-propelled vessels, 
most prominently barges for both 
liquid and dry cargos. With the 
exception of a handful of operators 
that each control as many as a few 
thousand such assets, the market 
is highly fragmented, dominated 
by mom and pop operations with 
only localized presence along the 
Mississippi River and other riverways. 
The market is highly correlated to 
U.S. domestic growth, but is also 
indirectly exposed to global events.

Coal has traditionally been a 
significant client of the barge market, 
but in the last several years there 
has been a noticeable downtrend 
driven by structural changes in the 
marketplace. Between 2015 and 
2018, the inland dry bulk barge 
market saw very robust demand 
for agricultural products and their 
movement down the Mississippi River 
to New Orleans and the U.S Gulf for 
export to China. A precipitous drop 

in agricultural volumes occurred 
in 2019, but Phase I of the trade 
agreement with China has set high 
hopes for a strong 2020 and beyond.

Movement of construction materials 
and also liquid cargos and chemical 
feedstocks has been on an uptrend for 
almost a decade. New environmental 
regulations that came into effect 
in 2019 have increased the cost of 
compliance in the sector, and with 
25% of the inland fleet being older 
than 30 years of age, operators in this 
market segment are faced with tough 
financial and strategic decisions: 
whether to spend money on old 
assets in an effort to stay compliant 
or invest heavily in new vessels to 
replace aging fleets. Such decisions, 
especially for small operators, will be 
critical, as even with renewed fleets, 
they will lack efficiencies of scale.

One major player in this 
market segment recently filed 
for reorganization, primarily 
due to financial overleverage. 
Conversely, Kirby Corporation, 
the biggest operator in the inland 
tank barge market, aggressively 
keeps consolidating the market. 
The inland marine market will 
probably be the most active and 
promising, at least on the financial 
front, over the next few years.

Coastal Jones Act Shipping. 
Concerned with the movement of 
energy products along the coastal 
line of the U.S., coastal Jones 
Act shipping is primarily driven 
by liquid energy products, most 
notably petroleum products to 
Florida (which lacks refineries and 
pipelines) and the Atlantic coast, as 
well as industrial chemicals used as 
feedstock to industrial production. 
Decent growth in the U.S. over the 

With the exception of a handful of operators that each control 

as many as a few thousand such assets, the market is highly 

fragmented, dominated by mom and pop operations with only 

localized presence along the Mississippi River and other riverways.
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several past years, growing demand 
in Florida, and robust movement of 
shale oil and petroleum products 
have maintained freight rates to 
above business cycle average levels.

But again, at least 10% of the U.S. 
tank barge market is older than 
30 years and in need of renewal, 
while heightened environmental 
and regulatory standards make a 
good case for market consolidation. 
Due to operational inefficiencies, 
at least one operator in this sector 
likely will file for reorganization 
this year or be forced to seek a 
financial solution to its hardships.

Oceangoing Jones Act Shipping. 
Of the almost 44,000 shipping 
assets active in the U.S., fewer 
than 500 of them are oceangoing 
vessels capable trading in the open 
seas. They mostly service Hawaii, 
Alaska, and Puerto Rico, and can 
be employed under the Maritime 
Security Program (MSP).3 Of course, 
these are also used for the shipment 
of shale oil and petroleum products 
along the coastal line of the U.S.

Currently, this market segment seems 
to be financially the most stable, 
comparatively, with the highest 
quality of charters with investment-
grade counterparties. Likely, there 
will be minimal turnaround activity 
in the near future in this segment. 
However, energy transport and 
logistics companies Kinder Morgan 
and Genesis Energy have endeavored 
to enter this segment in the recent 
past to broaden their product portfolio 
offered to oil companies. And, 
given that oceangoing Jones Act 
assets have replacement costs in the 
hundreds of millions of dollars per 
vessel (the estimated replacement 
cost of a Jones Act 50,000 dwt 
product tanker is approximately 
$150 million versus just $35 million 
if built overseas), there are extremely 
capital-intensive transactions, 
however they are structured.

Offshore Market. By any measure, 
offshore drilling projects are multiyear 
commitments of several billion 
dollars per drilling field. At a time 
when the price of oil has been volatile 
but at a low baseline, oil companies 

are hesitant to approve new drilling 
projects. Shale oil production can 
be adjusted on demand; thus, any 
time oil prices spike, it’s almost 
certain that shale oil production will 
increase and “shave” a price spike.

As a corollary of unwillingness to 
commit to drilling projects, offshore 
assets have been laid up by the dozens 
(especially for low-specification 
assets). After a few reorganizations 
so far, expectations are that a couple 
more companies will have to seek 
a financial solution this year.

For packages of vessels that can 
secure charter employment, there will 
be more flexibility for restructuring 
and the need for several tranches 
of capital. On one extreme will be 
distressed sales of offshore assets to 
speculative investors or competitors 
seeking to acquire assets at trough 
pricing levels and enjoy an amplified 
trajectory when the market turns; on 
the other extreme, mezzanine and 
convertible are likely to be required 
to fill the gap between low equity 
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participation and conservative 
lending by senior lenders. 

International Shipping Industry
The international shipping loan 
market, primarily in the form of first 
preferred ship mortgages, stood at 
more than $800 billion in 2008. It is 
estimated that well over $100 billion 
of those loans have been written off, 
and today the world shipping loan 
market stands closer to $500 billion. 
Primarily European shipping banks 
took tremendous losses, and most 
traditional shipping lenders have 
exited the sector. For the few that 
are still active, their focus is now on 
commercial loans, strength of balance 
sheets, and cash flows, instead of just 
the fluctuating price of the collateral.

With scarcity of debt financing, 
the shipping lending market has 
been bifurcated to a handful of 
shipowners, both private and 
public, that can borrow at as low as 
Libor+200 bps and the majority of 
the shipowners (by number) that 
are unable to source traditional 
debt financing and are forced to 
approach alternative capital and 
credit funds to borrow at Libor+800 
bps (in the form of ship mortgages). 

Several of the European banks’ 
shipping loans were sold wholesale 
at heavily discounted prices to 
private equity funds and institutional 
investors. Those buyers have been 
applying financial engineering to 
maximize value, but are also selling 
opportunistically and strategically 
part of the loans they bought, 
consolidating clients and fleets, and 
aiming at operational efficiencies, 
etc. Probably more than $200 billion 
(nominal value) in shipping loans 
from banks ended up in the hands 
of institutional investors and could 
be considered a market overhang.

Still, in this overall weak market 
and tight financial conditions, 
several asset owners have to accept 
structured finance solutions to 
recapitalize or carry on investments 
by applying equity, mezzanine, 
second liens, alternative capital, 
and senior debt. For vessels with 

long-term charters and cash flows, 
primarily in the containership 
market, there is more flexibility.

Conclusion
Despite an active calendar of 
bankruptcy and reorganization cases 
in the marine industry in the last 10 
years, one should probably expect a 
few more announcements this year, 
most likely in the offshore industry. 
Shipowners, at holding-company 
level, whether private or public, are 
likely to seek sizable amounts of 
capital to recapitalize their balance 
sheets and put themselves on a 
stronger footing for the future. And, as 
much as smaller private owners hate 
consolidation, out of necessity large 
players and their better efficiencies 
will be a force to be reckoned with.

In addition, there likely will be 
investment opportunities with 
packages of assets on a project/
opportunistic level, such as carve-
out of assets having found charter 
employment or having been made 
available for sale at distress pricing. 
And, for those shipowners still 
brave enough to keep going on their 
own, competitive access to capital 
will be a challenging prospect. 

As uncertain as the current situation 
with the marine industry seems, 
a rather busy year lies ahead 
when it comes to reorganizations, 
turnaround situations, and mergers 
and acquisitions, all requiring access 
to capital. Given that shipping is 

an extremely capital-intensive 
industry (especially for U.S./Jones 
Act assets) and that there are no 
substitute industries, despite the 
marine industry’s high risks and 
volatility, one can see a plethora of 
transactions requiring capital at every 
level of the capital structure, from 
risk-seeking speculators and equity 
investors to mezzanine, convertible, 
junior, and senior debt creditors.

With robust risk management 
practices, access to market 
intelligence, and the help of 
competent advisors, there will be 
compelling investment opportunities 
in the marine space in the next 
couple of years and beyond. J

  1  Jones Act or Merchant Marine Act of 1920 
grants exclusive trading privileges within 
U.S. territorial waters for compliant vessels, 
that is to vessels that are a) built in the 
U.S., and b) owned by U.S. citizen persons, 
and c) registered in the U.S. and crewed 
by U.S. citizen persons. The exclusive 
right to trade in a country’s Exclusive 
Economic Zone (EEZ) is called cabotage.

 2  Additional information and material on 
international markets and specific markets 
can be provided by the author upon request.

 3  The MSP program provides an incentive 
to vessels in exchange for their availability 
during times of need. Vessels carry 
a U.S. flag and also must make their 
ships and commercial transportation 
resources available upon request by 
the Secretary of Defense during times 
of war or national emergency.

continued from page 29
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Logistics Companies Must  
Shore Up Business Foundations to  
Keep on Trucking

BY ROB ADAMS, CHAIRMAN, JGS RESOURCES LLC

continued on page 32

While many important 
economic indicators for the 
country are being touted 

as the 2020 election approaches, 
one thing is certain and almost 
universally agreed upon: the $800 
billion trucking industry is facing 

numerous headwinds, including 
some that are self-inflicted.

According to Business Insider,1 
more than 800 trucking companies 
were shuttered and 6,600 drivers 
lost their jobs in 2019, and 2020 has 

seen this trend continue. There are 
a multitude of reasons operations 
ceased and lifelines were not offered. 
However, it is important for business 
owners to recognize that sometimes 
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an exit strategy and survival 
strategy can be one in the same. 

In analyzing the recent failures and 
industry trends, it is absolutely true 
that pitfalls can be avoided, needed 
changes can be identified and made 
in advance, and business owners 
can put themselves in a position to 
survive, thrive, or attract an investor 
specializing in distressed assets to 
give the company a second chance. 
Last year, the latter option proved to 
be elusive due to the sheer volume 
of failures, so it’s time to identify the 
vulnerabilities and make changes 
now because hope is not a strategy.

The trucking industry, by its very 
nature, has always had systemic 
vulnerabilities and followed predictable 
oscillating trends of good times and 
bad since deregulation in 1980. Still, 
bad habits persist: lack of strong 
leadership and administration, 
outdated technology, poor 
communication, overleveraged balance 
sheets, customer concentration, 
deferred capex, and poor accounting 
practices. For companies facing 
these challenging circumstances, 
there is still a possibility to sell the 
business at an attractive valuation, 
but the issues must be prioritized and 
tackled head-on before doing so.

One could blame the slowdown on 
the Amazon effect, consumerism, 
consolidation, tariffs, technology, 
nuclear verdicts, or natural disasters. 
All these factors continue to upend 
the supply chain as the average 
length of haul decreases, driver 

compensation is harder to sustain, 
and new competition emerges.  

Rising costs have always been an 
issue, especially escalating insurance 
premiums, but the reasons for them 
today are increasingly complicated. 
One of the best years ever for trucking 
was 2018, with a 6.7% increase in 
tonnage, while 2019 experienced 
a 3.3% increase in tonnage, as 
reported by the American Trucking 
Association. The number of failures 
seems to indicate that the trucking 
industry has entered a disruptive 
era. Structure and diversification 
are keys to remaining attractive.

Asset vs. Non-Asset Operations
Now is the time for business owners 
to change their way of thinking 
and always keep an exit strategy in 
mind, even if the primary goal is to 
grow as a multigenerational family 
company and use the company 
as a cash-generating machine. 
Companies must start transforming 
their current operations to a non-
asset, asset-light, or asset-medium 
business model built around solid 
leadership. Even with a dedicated or 
specialized transportation operation, 
one can create a technology-enabled 
logistics solution that is viewed 
as an asset-medium platform. 

Established legacy asset-based 
trucking companies often struggle 
with the notion of transitioning 
to an asset-light or asset-medium 
operation. The initial response is a 
reluctance to give up control and a 
failure to appreciate the value that 
the added flexibility will bring to 
their service offerings. The answer 
is simple: balance and loyalty. 

Adding non-asset-based capacity to 
a network can reduce exposure to 
market volatility and even increase 
margin where fixed costs cannot be 
helped. It is always much easier to 
grow in an asset-light model—the 
amount of capital expenditures and 
cash requirements are dramatically 
reduced, allowing for quicker growth. 
Cash-flow terms for asset-heavy 
operations are around seven days 
for fuel and payroll, with 30 days for 
truck notes. In an asset-light model, 
terms are typically 30 days, and 
money can be earned by offering 
quick pay services, in which a 3% to 
5% discount in the carrier’s receivable 
is offered to customers for payment 
in less than the customary 30 days. 

Of course, growth in a non-asset 
model is not completely unrestricted, 
as asset-based lenders (ABLs) 
don’t typically lend on “brokered” 
receivables, and other means of 
funding may need to be obtained to 
pay for purchased transportation. 
Developing a cash-flow model based 
on customers, lanes, volume, and 
profitability can provide leadership 
with data to redeploy assets to more 
profitable lanes and offer other 
lanes to owner-operators or broker 
them based on the market to a 
small, trusted network of carriers.

This is one way to fully utilize 
salespeople who might have been 
constrained in what they could 
price or promise to customers 
when they were limited to a fixed 
number of assets. This hybrid 
approach will give owners better 
insight into the market and a read 
on their competition, and hopefully 
position them one step ahead.

continued from page 31
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Organizational Structure
If there is a leadership void in 
managing the transition and hybrid 
approach, a rare owner can set 
aside his ego and engage a group 
to assist by carefully crafting a 
position description, identifying 
a range of qualified candidates, 
and spending significant time in 
selecting the best fit for the company’s 
vision, culture, and personality. 
It is better to continue with the 
position vacant than to hastily hire 
someone unsuitable just to fill the 
box on the organizational chart.

Once an attractive leader is in 
place and a business model is 
established, it is possible to increase 
the company’s valuation by focusing 
on the following value drivers:

• Organizational structure

• Technology platform

• Administration platform

• Communication rhythm

It is imperative to create a scalable 
platform to attract a premium for 
the company. Other than the use of 
creative financial engineering, the only 
way to justify lofty valuation multiples 
is through growth on an existing 
platform without significant additional 
investments of time, capital, and 
resources. Not only will this approach 
make the company more attractive to 
potential investors, but it will also pave 
the way for organic company growth. 

Investment groups back management 
teams they believe can create the 
vision, lead the team, and execute 
on the growth plan. An effective 
organizational structure, including 
leadership positions for revenue 
generation, operations, and 
administration, is a key component 
of the foundation for a scalable 
platform (Figure 1). Unfortunately, 
some organizations have a “structure” 
with the owner, founder, or leader 
distinct from the others. This may 
work for a lifestyle business (i.e., 
one that provides a good living for 
the owner), but it is not scalable.

Technology Platform
Along with strong leadership and an 
effective organizational structure, a 
well-designed, scalable technology 
platform is a key piece that adds 
meaningful company value. Internally 
developed technology systems may 
be attractive in some situations but 
are the exception as opposed to the 
rule. The company must carefully 
assimilate best-in-class applications 
to create an effective enterprise 
resource planning (ERP) platform.

As part of the solution, the management 
team must successfully integrate the 
transportation management system 
(TMS), warehouse management 
system (WMS), yard management 
system (YMS), GL package, payroll, 
customer relationship management 
(CRM), and various other necessary 
applications into a scalable platform.

Administrative Platform
Since most businesses are founded 
by an entrepreneur with either an 

Other than the use of creative financial engineering, the 

only way to justify lofty valuation multiples is through 

growth on an existing platform without significant 

additional investments of time, capital, and resources.

continued on page 34
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operational or sales background, 
investing in a “bean counter” is 
typically not viewed as a priority. 
Because most private equity and 
investment bank personnel have 
financial backgrounds, an inability 
to communicate the business story 
with accurate, timely financial 
information will impede a transaction 
and negatively impact the valuation. 
A financial audit by a reputable CPA 
firm; monthly financials distributed 
by the 10th day of the following 
month; and real-time flash reports 
with operational, growth, and 
financial metrics are all expected 
in a disciplined company. 

In addition to these timely, accurate, 
and detailed financial statements and 
metric reports, the administrative 
platform manages the treasury/
banking relationship, technology, 
insurance, human resources, 
forecasting/bids, training, litigation/
tax, and other support functions 
necessary to effectively scale the 
business (Figure 2, page 33).

Communications
Many owners do not want their 
employees, customers, or vendors 
to know how the company is 
performing. This is a reasonable 
concern; however, employees must 
know if they are meeting expectations 
for the company to be successful.

A consistent rhythm of 15-minute 
morning huddles, one-hour weekly 
Top 3 priority meetings, monthly 
operating reviews, quarterly half-day 
planning sessions, and annual off-
site retreats is strongly recommended. 
Each of these meetings should be 
tightly managed and prepped, and have 
hard start/finish times, concise and 
consistent reporting, and controlled 
communication of relevant and 
actionable information. Disciplined, 
effective, and relevant dissemination 
of expectations and supporting 
information is key to an aligned 
company that is poised for growth.

Scalability
Great companies start with great 
leadership, and attractive valuations 
start with scalable platforms. 
While most people do not build 

a business for a transaction, it is 
strongly recommended that this is 
at least an option. Build a company 
with a solid foundation of people, 
technology, administrative support, 
and communication. Then decide 
if and when to benefit from an 
“amped” valuation multiple.

Companies with solid leadership and 
attractive business models usually 
have investment bankers, private 
equity firms, and strategic buyers 
blowing up their inbox with meeting 
requests. Congratulations are in 
order for these companies, as they 
can expect to command high single-
digit—or even higher—multiples, 
as seen in recent acquisitions.

Most investor groups value a business 
based on a multiple of free cash 
flow or EBITDA (EBIT for non-asset 
companies or EBITDAR if rental 
payments are applicable). This 
translates into an even bigger return 
on investment for any efficiencies 
gained by making a company more 
attractive, instead of the approach that 
an entrepreneurial-minded owner 
would typically take. Every dollar 
sent to the bottom line is now worth 
more than it would have been if the 
answer was to simply add revenue, 
increase rates, or lay off employees. It 
is easy to run a business when times 
are good, but when the tide turns, 
structure and stability will prevail.

Strategy
Business owners often have a lot of 
confidence in themselves because of 
their previous and continued success 
in the marketplace. They often 
also hold employees to unrealistic 
expectations and fail to delegate 
critical tasks. Some tend to solve 
problems by increasing revenue 
and taking a pure sales approach 
rather than a revenue management 
approach. All nonscalable small 
to medium-size businesses come 
to a breaking point where growth 
begins to have a negative impact. 
It may seem counterintuitive to 
assert that increased sales could 
contribute to problems, but that 
is often exactly the case.

When employees are overworked 
and don’t feel supported by their 
boss (owner), mistakes, turnover, 
chaos, and cash-flow challenges 
can ensue. A disjointed operation 
will start to trend down, and anyone 
looking at the business with a fresh 

Be part of the 'Big Tent' Conversation. 
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Soundcloud by searching "TMA CEO Speaks." 
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set of eyes, to either purchase or 
value, will identify these problems 
quickly. These issues will be apparent 
through the company’s culture 
and the energy of its employees.

It is not enough to just have a vision—
the employees must buy into it, and 
it must be executed. Keeping the 
conversation focused on execution 
and trajectory when talking to 
private equity is imperative. If the 
conversation turns to significant 
investment of capital, time, and 
resources as a growth strategy, 
a much lower multiple will be 
offered—if an offer is made at all.

Conclusion
The biggest favor a business owner 
can do for their company is to create 
an environment for growth that allows 
the owner to remain as a strategic 
visionary in tune with the current 
market. This includes identifying 
new revenue verticals, emerging 
technologies, evolving industry 
trends, competitive pressures, and 
future obstacles. This will allow the 
company to be proactive, achieve 

sustainable growth, and reinvent itself 
as needed to keep up with disruptive 
trends and giant consolidations. J

Alan Paluska, founder of PowerOne 
Logistics LLC and managing 
director at JGS Resources LLC, and 
Payton Reisinger, a data scientist for 
Equifax, contributed to this article.

  1  Premack, Rachel. “Another 3,500 truck 
drivers lost their jobs in December,” 
Business Insider (2020), businessinsider.
com/trucking-bloodbath-truck-drivers-
december-jobs-report-2020-1?amp
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NEW 
LAW

BY JERROLD L. BREGMAN, PARTNER, BRUTZKUS GUBNER 

PUT S CH A P TER 11  
BA NK RUP TCY  
W ITHIN RE ACH FOR  
SM A LL BUSINE S SE S

The Small Business 
Reorganization Act of 2019 
(SBRA), known as Subchapter V 

(Public Law (PL) 116-54), presents a 
new opportunity for reorganizing 
small businesses under Chapter 11 
of the U.S. Bankruptcy Code.

This new law became effective 
February 20, 2020, and was promptly 
expanded as of March 27, 2020, when 
the eligibility debt cap was increased 
almost threefold, to $7.5 million, from 
about $2.7 million. This increased debt 
cap comes with a one-year sunset, 
as it was approved as part of the 
Coronavirus Aid, Relief and Economic 
Security Act of 2020. Some anticipate, 
however, that this temporary increase 
ultimately will be made permanent, 
as was done with Chapter 12, which 
was introduced in the 1980s to provide 
emergency relief for family farmers.

This article provides an overview of 
new Subchapter V (five) of Chapter 11 
of the Bankruptcy Code, which 
was designed to make Chapter 11 
dramatically cheaper, quicker, and 
more effective for small businesses 
facing financial distress. All statutory 
references are to the Bankruptcy 
Code, 11 U.S.C. Sections 101 et seq., 
unless otherwise indicated.

Subchapter V of Chapter 11 
(Sections 1181-95) is the product 
of more than three years of effort 
by bankruptcy lawyers and judges 
working together under the auspices 
of the American Bankruptcy 
Institute (ABI), which created a 
special commission to study how 
Chapter 11 was working—or failing 
to work—for small businesses. 
The commission articulated what 
bankruptcy practitioners have 

advised their clients for years, 
namely that Chapter 11 was broken 
or otherwise did not work for many 
small businesses. The commission 
recommended a broad array of fixes, 
most if not all of which were adopted.

Cost alone put traditional Chapter 11 
out of reach for many small 
businesses. Traditional Chapter 11 
cases typically cost tens of thousands 
of dollars, if not hundreds of 
thousands of dollars or more, in 
legal fees, not only for the debtor’s 
counsel but also for counsel for the 
creditors’ committee. These sums 
were in addition to quarterly fees 
payable to the Office of the United 
States Trustee (OUST), which are 
based on disbursements. These fees 
and costs have been reduced, if not 
eliminated, under Subchapter V.
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Perhaps even more odious, owners 
were likely to lose their businesses in 
traditional Chapter 11 cases because 
of the absolute priority rule, which 
prohibits debtors from retaining 
ownership unless all of the impaired 
classes of claims either are paid in full 
or give their consent, or the owners 
otherwise pay into the plan “new 
value” in cash or its equivalent. With 
new criteria for what constitutes 
“fair and equitable” under Chapter 11 
plans, the absolute priority rule has 
been eliminated under Subchapter V.

Creditors will also benefit from the 
lower costs, quicker proceedings, and 
increased certainty about the outcome 
of the process, if at the expense of 
some leverage. Secured lenders, whose 
long-term secured loans typically 
flow through the restructuring, will 
also enjoy the additional benefit of 

more economically viable borrowers 
emerging from Subchapter V.

Lower Cost, Streamlined Process
The costs of small-business Chapter 11 
cases are dramatically reduced 
because Subchapter V eliminates: 
(i) the requirement that a separate 
disclosure statement be prepared 
and approved before voting on the 
Chapter 11 plan; (ii) the risk of a 
creditors’ committee being appointed 
absent cause; (iii) the risk of a 
competing Chapter 11 plan being filed 
by creditors; and (iv) the obligation to 
pay quarterly fees to the OUST.

Subchapter V speeds up the 
restructuring process through a 
regimen of three important deadlines: 
(i) by 14 days before the initial status 
conference, the debtor is required 
to file a status report detailing its 

efforts to “attain a consensual” 
Chapter 11 plan (Section 1188(c)); 
(ii) by day 60 after the petition date, 
the Bankruptcy Court is to hold an 
initial status conference to consider 
the substance of the debtor’s status 
report, the purposes of the bankruptcy 
filing, and the path forward for the 
restructuring; and (iii) by day 90 after 
the petition date, the debtor is required 
to file its Chapter 11 plan, which may 
be consensual or nonconsensual. 
The Bankruptcy Court retains 
discretion to extend these deadlines 
for “circumstances for which the 
debtor should not justly be held 
accountable.” Sections 1188(b), 1189(b).

Debtors are nevertheless still required 
to file first day motions, including, for 
example, motions to use cash  

continued on page 38



Journal of 
Corporate 

Renewal

38

May
2020

collateral, to make “adequate protection” 
payments to secured creditors after 
the petition date and before the plan 
is confirmed (via the Subchapter V 
trustee), and to file applications to 
employ professionals. Similarly, debtors 
must file their most recent financial 
reports required by Section 1116(1) on 
the petition date, periodic performance 
reports required by Section 308, and 
their schedules and statements. They 
must also maintain insurance and 
pay taxes that become due during 
the case. The OUST will continue to 
conduct an initial informal interview 
about 10 days after the petition date, 
and debtors are required to open 
debtor-in-possession bank accounts. 

Apropos of cash collateral, a quirky 
new provision, Section 1186, makes 
post-petition earnings and assets 
property of the estate but only if the 
plan is confirmed on a nonconsensual 
basis. This may lead practitioners, 
especially in individuals’ cases, to 
include in cash collateral agreements 
the authority to use post-petition 
earnings pending plan confirmation.

Qualifying Criteria
Subchapter V is strictly voluntary 
and must be affirmatively elected. 
A debtor makes its election either 
upon filing the case or within 14 days 
after an involuntary case is filed. 

This subchapter is available to most small 
businesses so long as they meet two 
criteria. First, the aggregate amount of 
their secured plus unsecured debt may 
not exceed $7.5 million, counting only 
noncontingent, liquidated, and non-
insider debt. Second, at least half of the 
debt that is counted must have arisen 

from the debtor’s “commercial or business 
activities." PL Section 4(a)(1)(B)(i)(II).

Significantly, when calculating the debt 
cap, one does not count any debts owing 
to insiders, such as loans from owners, 
officers, directors, partners, or affiliates, nor 
does the debt cap count any contingent 
debts, such as potential environmental 
claims, or debts that have not been 
liquidated and thus remain unfixed in 
amount, such as commercial tort claims.

Though single asset real estate owners 
do not qualify for Subchapter V, the 
definition was modified to allow real estate 
businesses to qualify if their commercial 
activities include “operating real property 
or activities incidental thereto.” PL 
Section 4(a)(1)(B)(i)(I). Publicly traded 
and public reporting companies also 
do not qualify for Subchapter V relief.

Management Retains Control, 
‘Facilitating’ Trustee Appointed
Importantly, as in traditional Chapter 11 
cases, the debtor’s current management 
remains in control of the debtor 
throughout the pendency of the 
case, absent cause for removal. 

Unique to Subchapter V, however, a 
trustee is appointed in every case. 
The Subchapter V trustee, who some 
describe as a “facilitating neutral” or a 
“consulting trustee,” is invited to attend 
and provide input at the OUST’s initial 
informal interview, the Bankruptcy 
Court’s 60-day status conference, and 
other important hearings in the case, 
and is obligated by statute to “facilitate 
the development of a consensual plan  
of reorganization.” Section 1183(b)(7).  
This trustee may even interface 
with creditors in negotiations. This 
is a novel and unique role for a 
bankruptcy trustee, and the extent 

to which the promise of this role is 
actualized remains to be seen.

The OUST is anticipated to appoint 
sophisticated business people to serve as 
Subchapter V trustees, most likely lawyers 
with expertise in financial projections and 
win-win mediations. The trustee’s fees 
and costs will be payable by the debtor, but 
trustees will be discouraged from hiring 
their own professionals. Trustees’ fees 
and costs may be paid over time under 
nonconsensual Subchapter V plans, and 
trustees have discretion to accept payment 
over time under consensual plans.

Unlike a Chapter 7 trustee, who has 
a duty to investigate the debtor’s 
affairs, or a Chapter 13 trustee, who 
scrutinizes the debtor’s expenses 
and is the disbursing agent in every 
case, the Subchapter V trustee serves 
a unique role as a facilitator whose 
primary purpose is to assist the debtor 
in making its restructuring successful.

Cramdown, Other Novel Features
A defining new feature of Subchapter V 
Chapter 11 plans is the cramdown 
opportunity, which allows owners to 
confirm a plan in which they retain 
their ownership of the business over 
the nonacceptance of the plan by an 
impaired class of claims that is not paid 
in full. In lieu of the absolute priority 
rule, the “fair and equitable” prerequisite 
is satisfied so long as creditors receive 
under the plan at least the value of the 
business’s projected “disposable income” 
over a period of three to five years.

The calculation of this minimum 
payment, however, deducts from income 
all of the business’s reasonable expenses, 
including the owner’s salary, but which 
also may include a contingency reserve 
in appropriate circumstances. In this 

continued from page 37
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way, Subchapter V is akin to Chapter 13 
cases for individual wage earners and 
Chapter 12 cases for family farmers, 
which allow confirmation without 
creditor consent, subject to what may 
be considered a business’s “reasonable 
best efforts” to pay its creditors. 

Subchapter V also allows the opportunity 
for a speedy consummation of the plan 
by permitting the disposable income 
minimum amount to be paid in a lump 
sum after confirmation. Subchapter V 
plans may provide, for example, for 
discharge of all dischargeable claims 
upon a lump-sum payment to be 
funded from exit financing or other 
means after plan confirmation, which 
further speeds the reorganization. 

Significantly, only the debtor may file a 
plan in a Subchapter V case. The plan 
must be filed within 90 days of the 
petition date, unless the Bankruptcy 
Court in its discretion grants more time, 
and the debtor is free to amend its plan 
any time before the plan is confirmed. 
There is no deadline by when the 
debtor’s plan must be confirmed. While 
the debtor’s plan must be filed in good 
faith, the debtor’s control over the plan 
deprives creditors of the strategic leverage 
of potentially offering a competing 
plan or otherwise seeking to end the 
debtor’s exclusive right to file a plan. 

While most secured debt is treated the 
same as in traditional Chapter 11 cases, 
Subchapter V allows the restructuring 
of mortgages that are secured by 
the debtor’s primary residence so 
long as the proceeds were used 
for the debtor’s business purposes. 
This presents a prefiling planning 
opportunity to refinance a purchase-
money mortgage secured by the 
business owner’s residence, if possible, 
provided the proceeds are used for 
“commercial or business activities.”

Another novel feature of Subchapter V 
is that the debtor’s counsel may be 
owed up to $10,000 on the petition 
date, which may be paid off under the 
Subchapter V plan. Such prepetition 
debt will no longer disqualify counsel 
for not being disinterested. 

Because there is no separate 
disclosure statement, Subchapter V 
plans are required to include certain 
factual information. This includes 
the debtor’s relevant history, a 
description of the purposes and 
workings of the plan, the liquidation 
analysis, and, most importantly, the 

financial projections showing how 
the plan payments are to be made. 

Subchapter V plans are also to include 
fallback provisions to take effect if the 
plan payments are not made. Debtors 
have lots of flexibility in this regard, 
including, for example, to provide for the 
liquidation or a going-concern sale of 
the debtor’s nonexempt assets, the terms 
of which may be specified in the plan 
(e.g., in a sale, the bidding procedures, 
stalking horse protections, and closing 
particulars). This allows the contingency 
plan to be implemented after a default 
of plan payments without the need 
to return to the Bankruptcy Court for 
approval of the liquidation, going-
concern sale, or other consequences 
for which the plan provides. 

Cooperation toward a consensual 
Chapter 11 plan is encouraged by two 
unique features of Subchapter V as 
compared to traditional Chapter 11 cases. 
First, the facilitating trustee is available 
to assist in laying the groundwork for 
negotiations with creditors. Second, 
while the debtor is not required to 
obtain creditor consent so long as the 
disposable income test is satisfied, the 
debtor stands to benefit from confirming 
a consensual plan—and thus has an 
incentive to negotiate with creditors—
including the debtor’s ability to obtain its 
discharge upon plan confirmation rather 
than after the required payments have 
been made under a nonconsensual plan.

Moreover, the Subchapter V 
trustee’s role will be terminated 
upon substantial consummation 
of a consensual plan, whereas 
the trustee is to be the disbursing 
agent under a nonconsensual plan, 
creating more trustee’s fees, unless 
the plan provides otherwise. 

Open Questions
New Subchapter V provides eligible small 
businesses the welcome opportunity 
to maximize value for equity owners 
and creditors alike through financial 
restructuring in a Bankruptcy Court-
supervised process. At the same time, 
this new law provides lawyers and judges 
the chance to shape Subchapter V in 
ways the drafters and Congress were 
unable or unwilling to address. 

One open question, for example, is 
whether the effective shutdown of 
the economy and delayed return 
to normal business activity in the 
wake of the COVID-19 pandemic will 
justify extending the 90-day deadline 
for debtors to file plans. Questions 
pertaining to qualifications for 
Subchapter V relief include the extent to 
which certain personally incurred debt 
may qualify as arising from “commercial 
or business activities,” and the nature and 
extent of operating activities sufficient 
for real estate owners to qualify for 
Subchapter V. Other unknowns include 
whether the calculation of a business’s 
disposable income permits payments to 
individuals for taxes generated by pass-
through entities, and the extent to which 
Subchapter V trustees will positively 
impact restructuring success rates. 

In light of analyses showing that as many 
as half of all Chapter 11 cases filed last 
year would have been eligible to use this 
new Subchapter V had it existed, and 
the economic wreckage of COVID-19, 
this new subchapter is likely to have a 
substantial positive impact on Chapter 11 
proceedings in the near and intermediate 
terms, if not for many years to come. J  

The opinions and statements made 
herein are for scholarship purposes 
only and do not necessarily reflect the 
opinions of the author or his law firm. 
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Q How did you gravitate into 
turnaround/restructuring work?

DU PREEZ I started with Deloitte out 
of college and worked in audit for a 
number of years, which was really 

great for learning about the 
fundamentals of business and finance 
as well as seeing how a number of 
companies operate. But I always had a 
sense of wanting to be involved in an 
industry where I’m able to make a 

difference in the work I do. In auditing, 
you’re playing an important role in 
preserving the trust of investors in a 
company, but it can sometimes be hard 

continued on page 42
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continued from page 41

to see the tangible value of your work. 
I was really looking for a role that 
could challenge me but also help me 
really make a positive impact on 
companies and their stakeholders.

So began the search for my second 
career. While I was working full 
time, I decided to pursue my MBA. 
During my studies, I came across 
the restructuring industry in one of 
our elective modules, which exposed 
me to the world of turnaround, 
bankruptcy, distressed companies, 
and so on. It seemed to fit all the 
markers I was looking for—I could 
use business acumen to assist a 
company, ideally be able to support 
the company and its stakeholders to 
develop a better financial position.

I was based in South Africa at that 
time, where they had just released 
the equivalent of U.S. Chapter 11 
bankruptcy legislation (called 
Business Rescue), which was a great 
time to jump in and start focusing on 
that industry. I completed my master’s 
dissertation on the topic of Business 
Rescue and turnarounds, and that 
launched me into this industry. At the 
same time, Deloitte in South Africa 
had relaunched its Restructuring 

Services team as well, providing 
me with the perfect opportunity to 
really get involved and pursue my 
interest and career into that world.

Q What have been some of your 
most gratifying, favorite, or 

important engagements?

DU PREEZ The first one that jumps 
to mind was an engagement that I 
worked on about two years ago, where 
our team took on the role of chief 
restructuring officer (CRO) at a 
family-owned business. The company 
had been in the family for more than 
three generations, and three siblings 
were running the business. Even 
though it had grown sizably over the 
years, the company had started to 
struggle financially. We were brought 
in by the lenders to help uncover the 
underlying causes, as well as to assist 
the company in stabilizing and 
maintaining liquidity.

It was the most fascinating 
engagement due to the small-
business mindset combined with 
the family-owned dynamic and 
how all of that played out in the 
running of the business. At times, 
we would notice that situations 
which should be dealt with by using 
common business practices would 

get complicated or convoluted due 
to the strained family relationships 
running the organization.

The siblings had all carved out 
businesses for themselves within the 
company, and they were running 
the units independently as they saw 
fit. But no one was collaborating 
and working toward a common goal 
for the organization. Each sibling 
was employing his or her own 
family members in the business to 
sustain that part of the business.

It was really fascinating. We had to do a 
lot of work to untangle sibling rivalries, 
help ensure that the customers stayed 
on board, and convince key vendors 
to continue supplying the production. 
At the same time, we had to work 
closely with the lenders to monitor 
and report on whether there was 
still enough value to the company to 
continue lending to that management 
team or that organization.

Fortunately, we were able to do 
that. We saved most of the jobs 
and assisted the company in a sale 
to a private equity firm and the 
junior secured lender. It was a really 
interesting learning experience as 
well as a valuable one, as we were able 
to assist a number of stakeholders.

Having an existing TMA network 

and chapter board experience 

certainly helped me expand my U.S. 

network more quickly. However, I 

still had to build my personal brand 

from the ground up in the U.S.
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Q There were a lot of dynamics at 
play there. Family businesses 

and small businesses have their own 
unique set of problems. When you go 
into those engagements, you become 
part shrink and part consultant.

DU PREEZ That’s exactly right. We 
had a number of employees and family 
members confide in us about what 
others in the business were doing that 
was not in the best interests of the 
company. It was very interesting.

Q Any other engagements come  
to mind?

 
DU PREEZ The other one that stood 

out was a bankruptcy of a large 
corporate retailer that I supported 
with my team for more than a year, 
assisting with bankruptcy 
administration services. We helped 
prepare the statements of financial 
affairs (SOFAs), schedules of assets 
and liabilities (SOALs), and monthly 
operating reports (MORs), while also 
reviewing various creditor claims.

It was a really great engagement 
from the perspective of the size 
and prominence of the company 
and the scale of the operations. It 
was interesting to be part of the 
process of determining the value 
to our client and how we could 
support them successfully through 
a period as challenging as a high-
profile bankruptcy. The scale was 
significant, making it another 
great learning opportunity, if very 
different from the small, family-
owned business I mentioned earlier.

Q What key milestones in your 
career have helped to make you 

the professional you are today?

DU PREEZ The first thing I would 
say is obtaining my Chartered 
Accountant qualification while I was 
in South Africa. It is the equivalent of 
a CPA in the U.S. That was significant 
in opening doors and in learning 
financial essentials. 

The second one was studying for and 
obtaining my MBA, because that’s 
what really launched me into this 
industry, peaked my growing interest, 
and helped me shift my career focus 
to turnarounds and restructuring.

The third one was getting actively 
involved in the TMA. In South Africa, 

I helped to relaunch the local TMA 
chapter and was on the board there 
for several years. Later, professionals 
in the Chesapeake Chapter, as well 
as in the broader TMA organization, 
really helped me to build my 
industry education and network 
in the U.S.—both of which helped 
me establish trusted relationships 
with people I wanted to work with. 
So, that was a big milestone.

Lastly, the opportunity I had to 
move to the U.S. was significant. I 
moved here in 2016 with my firm 
to practice in our restructuring 
services team. It was a wonderful 
move for my career, because I started 
work on even more interesting 
and complex engagements. I also 
had the opportunity to expand my 
professional network further. It really 
gave me exposure to a whole new 
platform, and I was able to leverage 
my knowledge and skills to become 
a better restructuring professional. 

Q You touched on the role your 
TMA membership has played in 

your career. Did your membership 
make your career transition to the  
U.S. easier?

DU PREEZ Yes and no. Yes, because 
having an existing TMA network and 
chapter board experience certainly 
helped me expand my U.S. network 
more quickly. However, I still had to 
build my personal brand from the 
ground up in the U.S. Even though I 
knew the TMA and how it worked, I 
didn’t have any local affiliations, so I 
had to work hard to leverage the 
platform TMA offers to build 
relationships. That required me to get 
involved at the local chapter level—to 
volunteer, attend all the events, and 
make sure I got to know everyone. I 
had to reach out to the contacts I met 
and travel to different cities to network.

It required work on my part, but 
once I had built up relationships 
and was elected to the board of the 
Chesapeake Chapter, having that 
earlier experience with TMA in South 
Africa was really valuable. Having 
been in another chapter, I was able 
to share some of the learnings, 
insights, and contacts I had when 
certain opportunities arose.

Q What advice would you have for 
someone who was new to the 
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industry or was thinking about 
getting into the industry?

DU PREEZ That was the same thing 
I had to think about when I moved to 
the U.S. Firstly, you have to be willing 
to roll up your sleeves and get your 
hands dirty in your local chapter. The 
only way people can get to know you 
professionally and personally via TMA 
membership is for you to get involved. 
I did exactly that.

That’s related to my second point, 
which is go to as many events as 
you can. When I arrived in the U.S., 
I immediately did research on all the 
local events that were taking place in 
my TMA chapter. I attended as many 
as I could, not just educational events 
but also conferences and networking 
events. I really put myself out there 
to get to know a lot of people.

Once I built some relationships and 
trust, especially with chapter board 
members, I started volunteering—
helping to organize an event, helping 
to create a survey. We did a number 
of different things—the newsletter, 
helping to raise membership money, 
and so on. The team saw my passion, 
my interest, and my commitment 
to the chapter, and that helped 
me to be elected to the board.

What you put into TMA and your 
career really is what you get out. If 
you’re passive and are waiting for 
things to drop in your lap, you’ ll miss 
out on a lot of fantastic experiences 
and opportunities. But if you go out 
there and get out of your comfort 
zone and meet people, you’ ll be 
surprised at how much you learn 
and realize that you don’t know 
what you don’t know until you start 

engaging with people. It’s really a 
fantastic experience to do that.

Q What are passionate about 
outside the office?

DU PREEZ Family accounts for a big 
part my time outside of work. I have 
two girls who are 4 and 6 years old, so 
they keep me busy and I love 
spending quality time with them. 

Secondly, a passion of mine is yoga. 
I like to do what they call “power 
yoga,” which is yoga in a hot studio. 
They crank up the temperature to 
about 100 degrees, and then you go 
through the power yoga routine. I 
really enjoy it, as it gets your heart rate 
up and you build up a sweat, but you 
also feel like you have had a chance 
to mentally switch off for that hour. 

I’ve been doing that for a couple of 
years now, and I absolutely love it. 
It’s become a real passion of mine. 
I try to do it as many times a week 
as I can. I’ve managed to introduce 
a few friends to it too, and it’s 
been a really good experience.

From a physical perspective, it makes 
you stronger, more flexible, and 
healthier. Mentally, it has been an 
incredibly useful tool for switching 
off from daily stresses. Yoga really 
helps you to get out of your head 
and into your body, as your mind is 
always racing a million miles an hour, 
thinking of the next thing to do or 
what just happened, and that hour that 
I do power yoga helps me to switch 
off and focus on me and my body 
and what I’m doing in the moment.

Other than that, I love going for 
walks and sometimes jogs in our 
neighborhood. We are blessed with 
beautiful trails in northern Virginia, 
so the kids and I will walk up to the 

playground. They might take their 
bikes, and I might jog with them.

Also, I absolutely love concerts 
and live music shows. My husband 
and I love going to those events 
as a treat for us to connect on 
something we enjoy together. Our 
favorite thing is music in a really fun 
setting. It helps you to let your hair 
down and enjoy a performance. 

Q What might people who only 
know you in your professional 

capacity be most surprised to learn 
about you?

DU PREEZ For many years, I trained 
in kung fu. No one expects me to say 
that because my personality doesn’t 
give that away. But I found it a really 
good discipline, really good exercise, 
and a really fun thing to do. 

Another interesting experience I 
had was meeting Nelson Mandela 
years back when he was still alive. I 
was fortunate to be involved in an 
initiative where he was supporting 
high school students who were 
part of a leadership development 
program for which I served as 
a program faculty member.

Participating in a program he led was 
really a life-changing experience 
because, as everyone knows, he was 
a great man for many reasons. But 
when you met him in person, you 
couldn’t help but be impacted by his 
presence—his warmth, kindness, and 
wisdom. It was really amazing. He 
was so humble and such a wise man 
who lived for something much greater 
than himself. I feel very thankful to 
have had that opportunity, which 
inspired me to try to live a life for 
something greater than myself. J

continued from page 43
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T M A  T A L K S
READY FOR THE NEXT 100 YEARS
Welcome to TMA Talks, a regular series of podcasts. Each segment features prominent TMA members, industry experts, and other  
special guests. These exchanges, edited transcripts of which are printed in the JCR, offer insights into key markets, forward-thinking  
economic outlooks, insider thoughts on industry trends, and much more. TMA Talks podcasts are available on the TMA podcast  
channel. Subscribe to our channel wherever you find your podcasts. 

MICHELLE DAMICO I’m Michelle 
Damico, on behalf of TMA Talks. I’m 
here with Jeff Sands, CTP, of Dorset 
Partners, and we’re going to talk about 
an amazing turnaround that happened 
in the last year. It involves a company in 
Ohio called Union Metal Industries.

The company has a storied history. 
It’s a 100-year-old legacy company 
that makes light poles for towns 
all over the world. It was in trouble 
because of mismanagement, and 
Dorset Partners came in. Tell us a 
little bit about what you did and what 
you learned from the experience.

JEFF SANDS, CTP Union Metal’s a 
great company. Almost like an architect 
might sense “good bones” in a house or 
a building, I knew immediately with 
Union Metal that this is a good 
company. There are high barriers to 
entry in its business and a low number 
of competitors. It’s a niche market, and 
they have a huge install base. The 

company had 112 years of experience at 
the point that they failed. They brought 
the first electric lighting to something 
like 4,400 towns across the country. We 
liked all the basics of Union Metal.

Then through due diligence, the union, 
the workers, were great. They really 
wanted to be there. They wanted to 
work. The customers wanted us. Every 
year, there’s a lot of failing businesses 
that people don’t want. No one needs a 
typewriter store anymore, for example. 
Sometimes the customers just don’t 
care—they’ve moved on. But people 
really wanted Union Metal to live.

The community did, as did the city 
officials in Canton. The mayor and the 
economic development folks said this 
was the first time they’d ever fought 
to keep a factory in their town from 
leaving. It became such a rallying point. 

MICHELLE What prompted so many 
different groups to rally on behalf of this 

company? Was it because of its rich 
history? Because of the jobs? Because of 
the economic climate?

JEFF I’d like to say it was the rich 
history. I think the city of Canton just 
thought, “At some point, we’re going to 
have to put up a fight. Before the last 
company leaves town, we should be 
known for having put up a fight.”

We got very lucky. The deputy mayor 
brought in a group of about six people 
from all over the state the day after 
we talked to him. We said, “Listen, 
guys, we’ll save this business. We 
just need help. We have to wrestle it 
out of the bank’s hand and convince 
them to let us save it,” because they 
were determined to liquidate it.

And they rallied to Union Metal’s aid. 
The more people got involved, the 
more they supported it. The United 
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Union Metal built the infrastructure 
for lighting in American cities. 
There’ll be another 100-year 
infrastructure build as 5G gets 
rolled out across the country.

Steelworkers supported us in an 
enormous way. The employees were 
great. Everybody was great, including 
the vendors. I go into lots of businesses 
where, even after we save it, the union 
members are still scowling at me. We 
went to a place after Union Metal and 
got the opposite treatment. Everything 
came together with Union Metal.

MICHELLE If there were two or three 
key points that you take away from the 

Union Metal experience, what would 
they be?

JEFF I think building alliances more 
than anything else—building alliances 
and then having a vision to where we’re 
going to take the company.

Union Metal built the infrastructure 
for lighting in American cities. There’ll 
be another 100-year infrastructure 
build as 5G gets rolled out across 
the country. They’re anticipating 
61 million poles are needed to support 
5G. That’ll be another nice build out 
for us in the years to come. Getting 
from here to there instead of just doing 
the same old thing again, I think, 
was really important for everybody.

MICHELLE The workforce right now at 
Union Metal is at what size?

JEFF 120.

MICHELLE And what’s the anticipated 
increase in workforce with the coming 
of 5G?

JEFF Right now, we have to double 
our shipments. We’ve been buried in 
work, but we really have done a good job. 
We’re adding people constantly. We’ve 
got half a second shift built out. We’re 
trying to get a full second shift, and then 
perhaps a partial third shift. There were 
350 people when the WARN Act notice 
went out. They were probably overstaffed 
by about 70 at that point, but we’ll crest 
200 within the next year, I would 
imagine, just keeping up with demand.

MICHELLE That’s wonderful. 
Congratulations. It’s great to see that 
tonight you’re going to be receiving the 
Small Company Turnaround of the Year 
award from the Turnaround 
Management Association for the work 
that you’ve done on this.

JEFF Yes, we’re very happy about that.

MICHELLE It’s amazing you did this in 
such a short time. The company was 
shut down for two months, but your 
customer stayed with you, for the most 
part, right?

JEFF And most of the employees 
came back as well.

MICHELLE It’s a remarkable story, very 
inspiring. Ohio is part of the Rust Belt, 
but the manufacturing infrastructure in 
place in that part of the country can be 
an opportunity.

JEFF And this trained workforce is a 
national treasure—the trained workforce 
we have in the Rust Belt that we largely 
ignore, because it seems we’d rather 
have retail jobs in Phoenix. But I’m all 
for manufacturing. I grew up in a 
manufacturing business, and I think the 
Rust Belt has great potential. We love the 
Rust Belt, because we love saving 
rundown businesses and rundown 
towns. It brings whole communities 
back, which is just wonderful.

MICHELLE I love stories about the 
opportunities for manufacturing in the 
U.S. “Made in America” really matters.

JEFF Absolutely. Agreed.

MICHELLE You have a big contingent 
of award winners, reflecting the fact that 
there were so many different groups 
involved in saving this company, right?

JEFF Yes, we do. It’s a great story. I’m 
thrilled to be a part of it. J
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Luke Andrews and Charvi Gupta have 
been promoted to director and associate 
director, respectively, at Getzler Henrich 
& Associates. Both are based in the 
firm’s New York headquarters. Andrews 
joined the firm in 2015 with experience 
in financial modeling, research, and data 
analysis, as well as both quantitative and 
qualitative evaluations of investment 
opportunity, performance, and risk. 
Gupta joined the firm in 2018 with more 
than five years of experience across M&A 
and restructuring, which involved due 
diligence, transaction execution, financial 
modeling, and data-driven analysis. 

Mark Bloom, Paul Keenan, and 
John Dodd have joined the Global 
Restructuring and Insolvency practice 
at Baker McKenzie. They have deep 
experience in insolvency, business 
reorganization, and cross-border 
bankruptcy and restructuring around the 
globe. The three were most recently with 
Greenberg Traurig, where Bloom led the 
firm’s Global Restructuring & Bankruptcy 
practice. Bloom, who currently is chair 
of the American College of Bankruptcy, 
has more than 35 years’ experience 
in all areas of U.S. and cross-border 
financial restructuring, reorganization, 
and bankruptcy. Keenan represents 
clients in courts across Florida and 
nationwide, including corporate debtors 
and creditors in bankruptcy cases, 
receiverships, ABCs, loan workouts, 
asset sales, wind-downs, and UCC 
foreclosures. He also represents clients 
in Latin America and the Caribbean, 
where he most recently led a successful 
out-of-court airline restructuring. 
Dodd’s experience includes handling 
transactions and litigation that arise in 
business reorganizations, liquidations, 
distressed asset acquisitions and sales, 
financial restructurings, and loan 
workouts. He represents debtors, trustees, 
secured and unsecured creditors, and 
official committees and purchasers of 
troubled companies and their assets, 
both in and out of bankruptcy court.

Douglas A. Greenspan has joined A&G 
Real Estate Partners as a managing 

director. With broad experience in 
bankruptcy and restructuring cases, he 
brings more than 10 years of experience 
in various sectors of commercial real 
estate. Greenspan was most recently 
a vice president with Keen-Summit 
Capital Partners, where he handled in-
depth real estate analysis, real estate 
dispositions, lease negotiations, and 
bankruptcy sales across a range of 
sectors throughout the United States. He 
holds an MBA from George Washington 
University with a focus on real estate 
and is co-chair of the New York City 
Chapter’s TMA NextGen Committee.

Peggy Hunt and Annette Jarvis have 
joined Greenberg Traurig LLP as 
shareholders in the firm’s Restructuring 
& Bankruptcy Practice in Denver, 
and Jason S. DelMonico has joined the 
firm in Boston as a shareholder. Hunt 
and Jarvis most recently were with 
Dorsey & Whitney LLP, and DelMonico 
was with Holland & Knight. Hunt has 
30-plus years’ experience representing 
clients in complex bankruptcy and 
receivership proceedings, and in 
related litigation. She serves as a trustee 
and receiver, and advises fiduciaries, 
such as Chapter 11 and 7 
trustees, equity receivers 
in Ponzi schemes, state 
court receivers, post-
confirmation 
liquidating trustees, 
and foreign 
liquidators. A 
Fellow in the 
American College 
of Bankruptcy, 
she serves as 
a Panel Chapter 
7 trustee for the 
District of Utah. Jarvis 
represents banks, 
financial institutions, 
and other parties on 
matters related to 
Chapter 11 bankruptcy 
cases, out-of-
court workouts, 
and cross-border 
insolvency cases. 

Her experience also includes 
representing creditors, debtors, boards 
of directors, trustees, receivers, public 
bond holders, purchasers of distressed 
assets, indenture trustees, and foreign 
representatives, and she has testified 
as an expert witness on aspects of U.S. 
bankruptcy law. DelMonico represents 
major financial institutions and other 
commercial lenders in structuring, 
negotiating, and documenting complex 
commercial finance transactions, and 
also advises clients across various 
industries ranging from retail and 
manufacturing to technology and life 
sciences. He has nearly 20 years of 
experience representing agents and 
individual lenders in asset-based and 
cash flow loan facilities, leveraged buyout 
transactions, multibank syndicated 
facilities, and term loan facilities, and 
he advises on domestic and cross-
border financing transactions in 
North America, Europe, and Asia. J
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HAPPENINGS

California - Northern

Edward B. Schaffer, Hired Inc.

Daniel Flores Jr., Betts Company

Ankush Dham

Henry Hilbert, CrossCountry Consulting

California - Southern

Richard K. Hollowell,  
Kealoha Consulting Corp.

J. Rudy Freeman

Carolinas

Dennis A. Bolton II,  
Wells Fargo Equipment Finance

Neal J. Karaszkiewicz,  
White Oak Commercial Finance LLC

Michael LeTourneau

Bert Bolick III, Team Connection Inc.

Chesapeake

Ethan Presley,  
Berkeley Research Group LLC

Roderick Carmody, 
CrossCountry Consulting

Chicago/Midwest

Ryan Black, First Business Bank

Samuel E. Walker

Jim Nutter, Marshall & Stevens Inc.

Ryan J. Jensen

Kevin R. Purtill,  
Meltzer, Purtill & Stelle LLC

Stacey Kern, Eversheds Sutherland

Connecticut

Steven Pantano,  
White Oak Commercial Finance LLC

Florida

David W. McCombie III

Minnesota

Arthur G. Boylan,  
Anthony Ostlund Baer & Louwagie P.A.

Missouri

Thomas Callahan

New Jersey

Michael A. Lupolover

Bruce J. Wolosin, Wolosin & Associates

New York City

Charles V. Larson,  
Tonches Management LLC

Northeast

Kingsley Greenland III, AmeriNat

Thomas H. Curran, Curran Antonelli LLP

Northern Ohio

Ami Gignac

Pittsburgh

Michael S. Perfetti, Steel Valley Authority

Rocky Mountain

Jonathan Samuels

Texas - Dallas/Ft. Worth

Dean R. DiTosto, Mackinac Partners

Guillermo Saldana

Lewis Zwick

Texas - Houston

Chase Hood, Conway MacKenzie Inc.

Christopher A. Artzer, 
Ocean Park Advisors

United Kingdom

Paul Gosling, Frost Group Ltd.

Noah Knapton, Avison Young

Kevin Cao, Triton Partners

Hannah Stocks, Sagars Accountants Ltd.

Emily Davis,  
Squire Patton Boggs (UK) LLP

Chris Pover, Grant Thornton UK LLP

Matthew Southall, Avison Young

Alastair Murdoch, Blue Osprey Limited

Michelle Cook,  
Indian Summer Accountancy Services Ltd.

Sergey Tsoy, London Business School

Amy Williams, Arrowpoint Advisory

Peter Vass, Colliers International

Kelly Johnson,  
Veale Wasbrough Vizards LLP

Francis Frimpong, European Evaluations

Jane Reeves, Howden Group UK Limited

Toby Bundy, STB Consultants J
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